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The right to life provides the foundation for all other rights, because it ensures the
existence of the holder of rights. It is obvious that this right refers directly to the
physical existence of the human being. However, this basic aspect of the right
to life is not free from ambiguities. When does a human being begin to exist, at
birth or at conception? Does the right over one’s own life also imply the right to
die? Does the right to dispose of one’s own life imply the right to cede it to
another? As for the legal life of the human being, existing as a subject of rights,
things become even more complicated. Does everyone have the right to exist as
a subject just because they exist from a physical point of view? Does the right to
the protection of life imply only obligations of non-intervention, prohibitions,
or/ and positive obligations of support? Who is the debtor of this right to life?
Does the right to life imply only the fact of existing, or does it imply the right to
a “decent” or “worth living” life? Who can intervene to protect the right to life?

The article attempts to answer these questions based on a constructive interpretation of
the relevant case law of the ECHR.
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§1. Regulatory framework for the right to life

The regulatory framework for the right to life is tributary to the methodology
used to define it. If it is seen as a supreme value, necessarily interpretable in an
extensive manner, then this framework must be general, because only in this way can
the contours of the right to life be extended according to concrete needs. This is the
method used in the Universal Declaration of Human Rights, when, in art. 3, it states in
broad terms that “everyone has the right to life”. This is also the method adopted in
the Romanian Constitution, which, in art. 22(1), provides that “the right to life, as well
as the right to physical and mental integrity of the person shall be guaranteed” and in
art. 22(3) that “the death penalty is prohibited”, without imposing any limit on this
prohibition. The other methodology assumes a definition of the right to life, which
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necessarily includes the limits of this right. This is the methodology that lay at the
basis of the European Convention on Human Rights. Thus, art. 2 of the Convention
provides: “1. Everyone’s right to life shall be protected by law. No one shall be
deprived of his life intentionally save in the execution of a sentence of a court
following his conviction of a crime for which this penalty is provided by law.
2. Deprivation of life shall not be regarded as inflicted in contravention of this Article
when it results from the use of force which is no more than absolutely necessary:
(a) in defence of any person from unlawful violence; (b) in order to effect a lawful
arrest or to prevent the escape of a person lawfully detained; (c) in action lawfully
taken for the purpose of quelling a riot or insurrection.” Protocol No. 6 to the
Convention (28.1V.1983), described the right to life even more clearly, providing, on
the one hand, in art. 1: “The death penalty shall be abolished. No one shall be
condemned to such penalty or executed” and, on the other hand, in art. 2: “A State
may make provision in its law for the death penalty in respect of acts committed in
time of war or of imminent threat of war; such penalty shall be applied only in the
instances laid down in the law and in accordance with its provisions. The State shall
communicate to the Secretary General of the Council of Europe the relevant
provisions of that law.” Derogations from this Protocol on the basis of art. 15 of the
Convention are not permitted and no reservations to the provisions of the Protocol on
the basis of art. 57 of the Convention are admissible. Protocol No. 13 to the
Convention (3.V.2002) pushes the logic of the prohibition of the death penalty even
further, prohibiting states from resorting to this punishment under all circumstances.
As one can see, both methods of regulation mentioned above are based on the
preponderance of the negative definition of the right to life, which is mainly
concerned with what type of interference in the sphere of the right to life is not
allowed. The positive aspect of this right is much less obvious at the level of positive
law. Yet, some international acts impose a positive obligation of regulation and
protection, as does the UN Covenant on Civil and Political Rights, which provides, in
art. 6, that “this right shall be protected by law”. Art. 2 of the ECHR, cited above,
provides that “Everyone’s right to life shall be protected by law”, which means that
the legislator must protect it, therefore intervene positively. Thus, the European Court
of Human Rights “considers that the first sentence of Article 2 § 1 enjoins the State
not only to refrain from the intentional and unlawful taking of life, but also to take
appropriate steps to safeguard the lives of those within its jurisdiction [...].The Court’s
task is, therefore, to determine whether, given the circumstances of the case, the
State did all that could have been required of it to prevent the applicant’s life from
being avoidably put at risk”!. This positive aspect of the right to life also implies an

LECHR, L.C.B. v. The United Kingdom, 9.06.1998, § 36. The Court refers for comparison to the judgment
Guerra and Others v. Italy, 19.02.1998, § 58, as well as to the Commission's decision on the admissibility of
application no. 7154/75 of 12 July 1978, Decisions and Reports 14, p. 31.
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obligation of interference on the part of states, as R. Cassin stated during the first
session of the United Nations Commission on Human Rights: The problem that
concerns us here is that of the protection of the right to life and the right to existence.
This problem is not as elementary as it might seem. In 1933, when Germany began to
violate these principles, all the nations of the world asked themselves whether or not
they had the right to intervene to ensure respect for these principles and to save
humanity, and they did not intervene.? To prevent this from happening again, states
must not remain passive to violations of the right to life by other states. This is why a
positive obligation of interference must be placed in the substratum of all provisions
that guarantee the right to life. Of course, it is preferable to bring this interference
within the juridical and jurisdictional sphere. After all, this is the logic of the European
system of human rights protection.

The Romanian Constitution has opted for the principled regulation, i.e. interpretable
extensively and ponderable conjuncturally. But, at the same time, art. 20 of the
Constitution creates an obligation to interpret the constitutional provisions relating to
fundamental rights and freedoms in the sense of the Universal Declaration of Human
Rights, of the other pacts and treaties to which Romania is a party. By integrating
international human rights law into domestic law and giving it interpretative priority
over the Constitution itself, the Romanian constitutional system makes the right to
life a well-defined right, which includes in its concept the limits imposed by the
treaties to which Romania is a party or by the international acts that the Constitution
makes mandatory, although they are not by their nature so.

§2. What life does the right to life protect?

The guarantee of life by establishing a right to life is usually understood as
referring only to the physical existence of the person. But if this means that it does
not refer to the spiritual existence of the individual, leaving the protection of this
existence to other fundamental rights, subsumed under the category of spiritual
autonomy, it does not mean that it should not refer to the legal existence of subjects.
We have seen on other occasions that the legal system should not be able to
annihilate people from a legal point of view by refusing or degrading their existence
as legal subjects. From this prohibition results a right to legal existence, which the
Universal Declaration of Human Rights expressly provides, in art. 6, which stipulates,
with binding effect in Romanian domestic law, taking into account the provisions of
art. 20 of the Romanian Constitution, that “Everyone has the right to recognition
everywhere as a person before the law”. This recognition of the right to legal

2Doc. UNO, E/CN4/SR13, quoted from J. Velu, R. Ergec, Convention européenne des droits de ’homme,
2¢ édition, Bruxelles, Bruylant, version numérique réalisée par Nord Compo pour le Groupe Larcier, 2014.
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existence also refers to legal persons, who have a right equivalent to the right to life
of natural persons, which implies that the state cannot refuse their legal existence
and cannot withdraw it at will. This is, in essence, the reasoning of the European Court
of Human Rights when it states, as in the Judgment of 13.12.2001 — Metropolitan
Church of Bessarabia and Others v. Moldova - that, although the Moldovan
government allows the Church to continue its activities without any interference, only
recognized religious denominations are endowed with legal personality and that in its
absence the Church can neither organize itself, nor function, nor stand trial. The
natural continuation of the Court’s reasoning is that the Church does not exist,
because, although it exists in physical reality, being tolerated by the state, it does not
exist in legal reality, because the state denies personality to it3.

As for the question of whether the right to life implies the right to a life worth
living, the answers are contradictory. It is clear that most legal systems do not punish
failed suicide attempts, so that they admit that the individual can decide to end a life
that is no longer worth living from their perspective, of course, in principle, if the
manner of suicide does not involve others and does not affect the rights of others.
Even the involvement of others in ending life (euthanasia) is increasingly legally
permissible, at least when life is so damaged (for example, by an incurable disease in
its terminal phase) that living becomes a pointless torment. However, some legal
systems punish failed suicide attempts, in principle those marked by a religion which
imposes a moral obligation to live or those which are based on a solidaristic
philosophy pushed so far that they view suicide as an act proving the lack of social
solidarity. | will elaborate on these aspects below.

The problem is much more delicate when it is considered that the right to life
would entail a right to claim access to a life worth living, which would imply a positive
obligation on the part of the state (or society) to ensure the conditions of this life.
Most legal theories, as well as dominant case law, do not admit such a positivization
of the right to life, because it would transform the right to life into an economic or
social right*. For this legal conception, the right to life is simply “the right not to be
dead”. At the other extreme are legal theories which claim that the right to life means
the right to a decent standard of living, which would determine positive obligations
correlative to the right to life that would be distinct from those guaranteed by the
establishment of economic and social rights contributing to the achievement of this
level. Moreover, some theories claim that the right to life could be understood as a

3 ECHR, Metropolitan Church of Bessarabia and Others v. Moldova,13.12.2001, §§ 128-130.

4 “In other words, an economic and social right (...) should not be confused with the right to life within the
meaning of Article 2 of the Convention. This text protects life itself, and not the right to certain living conditions.”
(C. Birsan, Conventia europeand a Drepturilor Omului. Comentariu pe articole, vol.l Drepturi si libertdti, Bucuresti,
C.H. Beck, 2005, p.170; text available at https://www.legalis.ro/legalis/document-view.seam?documentld=mnp
tembrgbptsnzyhe3tgmjrgu3donrxI5zwkmjrl5Srwgma#
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collective right or as a third-generation right, which, for example, guarantees life
against weapons of mass destruction or the right to a life in peace, which would
require states to settle disputes between them peacefully and that no state can
legitimately require its citizens to risk their lives in a war of aggression, etc.

The first attitude seems to contradict common ideas about what life should mean.
The mere fact of not being dead does not mean, for most people, that they really
have a right to life®. This is why, even if it refuses an unlimited extension of the right
to life, as the other extreme presented above claims, the case law is beginning to
admit that life legally guaranteed as a right is not just the opposite of death. Thus,
although the European Court of Human Rights has decided with the value of a
principle that the text of art. 2 of the Convention has no connection with issues
related to the quality of life or the way in which a person chooses to live®, which
implies a reservation of principle to transfer the right to life into the field of economic
and social rights, the Court nevertheless uses the right to life extensively in other
areas, which has led some theorists to argue that we are witnessing a “rewriting” of
art. 2 of the Convention by the Court’. Thus, the exposure of a soldier to radiation,
which increased the risk of leukemia, allowed the Court to affirm the state’s
obligation to take the necessary measures to preserve the health of individuals as an
aspect of their right to life?, the lack of prevention and emergency evacuation
measures in the event of a natural disaster (in this case landslides), as well as land
management policies in risk areas and the administrative shortcomings that
prevented the creation of such a framework, led the Court to affirm that the failure to
fulfil these positive obligations is contrary to the right to life®, also the lack or
insufficient nature of preventive measures to ensure protection against industrial risks
affects the right to lifel, etc. In the light of these principles, the Court clarifies that
the violation of the right to life is related to environmental problems, related not only
to the areas invoked in the previous case law - our note, but also to other areas likely
to constitute a serious risk to life or to the various aspects of life (our emphasis). The
Court thus accepts that the life protected by art. 2 of the Convention no longer
represents only the fact of not being dead, but includes certain standards of living,

®See, for an extended conception of the right to life, B.G. Ramcharan, The Right to Life. Netherlands
International Law Review, 1983;30(3):297-329. do0i:10.1017/S0165070X00011967 <div></div>, p. 302 sq.:
https://www.cambridge.org/core/journals/netherlands-international-law-review/article/abs/right-to-life/F48D085
E7C1A48371EA636C76808451E#

5 ECHR, Pretty v. the United Kingdom, 29.04.2002, § 39.

7 Fr. Sudre, Le droit a la protection de la vie ou la version light du droit & la vie, in M. Levinet (dir.), Le droit
au respect de la vie au sens de Iarticle 2 de la CEDH, Bruxelles, Bruylant, 2010, p. 278.

8n the case Panaitescu v. Romania, 10.04.2012, the Court concluded a violation of art. 2 on the grounds
that the Romanian authorities had failed to fulfil their obligation to provide the applicant, free of charge, with the
specific anti-cancer medicines he needed, in accordance with the judgments delivered by the Romanian courts.

° ECHR, Budayeva v. Russia, 20.03.2008.

1 ECHR, Oneryildiz v. Turkey, 30.11.2004.
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even if these are not economically assessable levels of living. It is obvious that these
standards are imposed, for example, with regard to health. Thus, the Court considers
that there is a violation of art. 2 of the Convention if the state disregards its positive
obligation which requires “to make regulations compelling hospitals [...] to adopt
appropriate measures for the protection of their patients’ lives”1.

Even if, at least so far, the European Court has refused to extend the right to life
to the social sphere, it is clear that the life that European judges protect is no longer
simple biological existence, but also encompasses a standard of good living, even if
this standard is not promoted in all spheres of life. Moving to a higher level of
protection would imply, according to some theorists, “the idea that life [...] is not only
the support of an existence, the necessary soil of a freedom, but is the whole of
existence. Life designates the person insofar as his being is always and entirely social
[...]. The idea of the right to life is nothing other than a principle of general
socialization of existences, souls and bodies, a way of constituting them as debtors, in
an infinite manner, to society”'2. This approach in terms of socialization of the
guarantee of the capacities necessary to be free or to live a life worth living is one that
the Universal Declaration of Human Rights promotes, with the value of objective.
Thus, art. 25 (first paragraph) provides that “Everyone has the right to a standard of
living adequate for the health and well-being of himself and of his family [...]”. The
Romanian Constitution guarantees, distinct from the right to life, but clearly as an
extension of it, a right to a decent standard of living, through art. 47(1), a right which
is constituted as a positive obligation of the state: “The State shall be bound to take
measures of economic development and social protection, of a nature to ensure a
decent living standard [life — our note] for its citizens”. The Romanian constitutional
system must therefore be interpreted, in my opinion, in the sense that the right to life
extends as the right to a “good” life, even if the Strasbourg court does not consider
that art. 2 of the Convention would guarantee “the right to a certain quality of life”*3,
since art. 20 of the Romanian Constitution gives priority to national law, if it ensures
more adequate protection for the person than European human rights law.

The methodology adopted in this paper forces me to take a further step towards
this substantialization of the right to life, which adds to the right not to be dead the
right to a good life. The right to life must be understood as the right to life in a just
society. Indications of this extension are already present in case law, through the
establishment of what are called positive procedural obligations: the state has the
obligation to take the necessary measures so that the right to life is effectively
protected, by establishing fair procedures, first of legislating (adopting appropriate
criminal legislation) and then of fair application of this legislation [the conditions

L ECHR, Calvelli and Ciglio v. Italy, 17.01.2002, § 49.
12 Fr, Ewald, L'Etat providence, Paris, Grasset, 1987, p. 305.
3 ECHR, Dremlyuga v. Latvia, 29.04.2003.
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required for a criminal investigation to be fair are in essence the conditions of a fair
judicial system: access, independence, celerity (reasonable promptness), diligence,
capacity (to establish the relevant facts and to qualify them legally in an appropriate
manner)]*4. But a just society means more than that. It presupposes that the criminal
legislation itself is fair. A contrario, the application of unjust criminal legislation can be
interpreted as a violation of the right to life (in a just society), which means that the
state cannot be exonerated from liability because the measure affecting the right to
life is lawful. This interpretation is supported by art. 6 of the International Covenant
on Civil and Political Rights, which provides that “No one shall be arbitrarily deprived
of his life” (our emphasis). “It seems that we should have not only a prohibition of
‘unlawful’ interference with life, but also a prohibition of ‘unjust’ interference with
this right’®. Thus, an interference with the right to life in the enforcement of a law
that would be considered unjust will be contrary to art. 6 of the Covenant®”17,

§3. Whose life is protected?,

Who is the holder of the right to life? The spontaneous answer is: “the human
being”. But this apparent transparency of the issue should not be misleading. When a
human being begins to exist from a legal point of view is not at all a simple issue. The
European Convention on Human Rights does not settle the problem in any way. The
national law of most states considers that life begins at birth. The extension of rights
before this moment does not, in these systems, create a legal personality for the
foetus, but is merely a legal fiction: the issue is treated as if a person existed, although
in reality that person does not exist from a legal standpoint. On the other hand, the
American Convention on Human Rights expressly states, in art. 4(1), that the right to
life “shall be protected by law and, in general, from the moment of conception”.

The fundamental issue is whether states may, in the name of protecting the life
of the unborn child, limit the mother’s rights over her own body or other concurrent,
incidental fundamental rights. Following the Convention’s failure to take a decision,
the Court, summarising the case law of the Commission and itself'?, states that “in the

“See ECHR, Paul and Audrey Edwards v. the United Kingdom, 14.03.2002; ECHR, Natchova and Others
v. Bulgaria, 5 July 2005; Jasinskis v. Latvia, 21.12.2010; Seidova and Others v. Bulgaria, 18.11.2010; Kolevi
v. Bulgaria, 5.11.2009; Anguelova and lliev v. Bulgaria, 26.07.2007; Ognyanova and Choban v. Bulgaria,
23.02.2006, Anguelova v. Bulgaria, 13.06.2002; Association “21 December 1989” and Others v. Romania,
24.05.2011.

15 Conseil de I'Europe, doc. H (70) 7, Section 89 (cited note). J. Velu, R. Ergec, op. cit., Apple Books

1 K.C. Boyle, The Concept of Arbitrary Deprivation of Life, in The Right to Life in International Law
(B.G. Ramcharan ed.), Dordrecht-Boston-Lancaster, Martinus Nijhoff Publishers, 1985, p. 234 (cited note).

7. Velu, R. Ergec, op. cit., “Droit a la vie”, Section 1 —1.3.

85, Raduletu, Libertdti fundamentale, editia a doua, Bucuresti, Editura didactici si pedagocics, 2008,
p. 116; for a summary of the case law of the Convention institutions made by the European Court itself, see
Vo v. France, 8.06.2004, §§ 75-80.
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circumstances examined to date by the Convention institutions — that is, in the
various laws on abortion — the unborn child is not regarded as a “person” directly
protected by Article 2 of the Convention and that if the unborn do have a “right” to
“life”, it is implicitly limited by the mother’s rights and interests. The Convention
institutions have not, however, ruled out the possibility that in certain circumstances
safeguards may be extended to the unborn child. That is what appears to have been
contemplated by the Commission in considering that “Article 8 § 1 cannot be interpreted
as meaning that pregnancy and its termination are, as a principle, solely a matter of
the private life of the mother” (see Briiggemann and Scheuten, ..., pp. 116-17, § 61)
and by the Court in the above-mentioned Boso decision. It is also clear from an
examination of these cases that the issue has always been determined by weighing up
various, and sometimes conflicting, rights or freedoms claimed by a woman, a mother
or a father in relation to one another or vis-g-vis an unborn child”*°. The solution to a
controversial problem from a moral and scientific point of view can only be found on
the ground of justice. That is why “the Court speaks of ‘a fair balance between the
need to ensure the protection of the foetus and the interests of the woman’, which
would mean that the foetus benefits from a certain protection from the Convention,
protection which could prevail if the aforementioned balance were broken in certain
circumstances”?°,

What must be remembered is that the balance between rights must be “just”.
The problem is therefore wrongly placed on the ground of the legal existence of the
foetus. What is important is that the state cannot adopt laws that settle the problem
based on the adoption of a “good” solution either for the mother, or for the foetus, or
for others, or for public morality. If there are divergences concerning the point of view
on the question of the moment when it life begins, if some estimate that it begins at
conception, while others tend to insist on the moment of implantation, or on the
moment when the foetus becomes “viable”, or on the moment when it is born alive,
then the balance between these views on the “good” must be ensured by the
incidence of a “just” principle, which must be neutral with respect to concurrent
conceptions of the good. If we push the reasoning further, the question of the legal
existence or non-existence of the foetus (not only that of the balance of rights) can
only be settled on the basis of a principle of justice, since it cannot be tributary to a
moral conception, as the European Court believes. The neutrality of this principle
does not mean that it is indifferent to the moral problems involved, but only that it
cannot base legal rules on the moral solutions of these moral controversies. The
adopted legal principle must, like any legal principle, be able to be weighed
conjuncturally by another principle. What is therefore prohibited to the legislator is to

¥ ECHR, Vo v. France, 8.06.2004, § 80.
205 R3duletu, op. cit., p. 116.
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transform one of the incidental legal principles into a legal rule in the strict sense, i.e.
to eliminate, by imposing a rule that operates according to the logic of “all or nothing”,
the dialectical game of principles.

The same must be done when the issue of the end of legal personality must be
resolved. To the question “until when does a right to life exist?” the simplest answer
is: “until death”. This elementary view assumes that “from the point of view of the
application of art. 2 of the Convention, only physically ascertained death must be
taken into account, in principle. Indeed, we do not believe that a person declared
dead by court order, but who, exceptionally, is alive, could be opposed to the non-
application of the provisions of art. 2 until the annulment of the court decision by
which he had been declared dead, on the grounds that until then he had been
considered not to exist. The solution is all the more necessary in the case of a person
declared missing by court order, because he is presumed to be alive”?'. Of course, if
the question of death or civic degradation can arise, as we have seen it sometimes did,
the right to life of that person must be guaranteed, i.e. the legal system must not
admit, as it did in some ancient systems, that the one deprived of existence in the
legal sense or who is downgraded as a citizen can be killed in the physical sense, as
was admitted in Roman law, where a downgraded citizen [...], qualified as sacer [...],
who was excluded, separated, by a strict ritual, from the sphere of citizenship [...],
could be killed [...]. It was a civil death — and this civil death (that is, from the
standpoint of “citizenship”) could be the preliminary (necessary) stage of his physical
killing. [...] The condemned person became something that could be disposed of
[..]1.”%% In the law of modern liberal democracies, this practice whereby the state
would get rid of the obligation to protect the lives of citizens because they would be
convicted for certain particularly serious acts is prohibited. The state has a positive
obligation to guarantee the lives of convicted persons regardless of the seriousness of
their acts. Thus, the European Court of Human Rights has ruled that there is a
violation of art. 2 of the Convention if the authorities have failed to fulfil their
obligation to protect individuals against violence from other prisoners?.

Is the human being the only one to have a right to life? We saw earlier that the
right to legal existence of the legal person can be assimilated to the right to life of the
natural person. The use by some legal rules that refer to the right to exist of the
notion of “person” — thus including the natural person and the legal person in the
same concept — and not that of “human being” is an argument in favour of this
extension of the notion, although it should be noted that most of the normative
details of the right to life or its limits do not fit the nature of the legal person.

2 Corneliu Birsan, op. cit., Art. 2 - Right to life, quoted from the electronic version http://legalis.ro.

2 Rapport d’information Jean-Jaques Urvoas, op. cit., “Les origines d’une peine infamante fondée sur
I'indignité”.

B ECHR, lorga and Others v. Romania, 25.01.2011
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However, if it is true that exceptions are included in the rule, it does not mean that
from this true premise we can draw the conclusion that they exhaust the content of
the rule. The fact that exceptions or certain applications of the rule are not
compatible with the nature of the legal person does not mean that the right to
existence, which must necessarily concern existence from a legal point of view, is
inapplicable to the legal person.

The right to life has recently been increasingly transformed into a collective right. It
is no longer just about protecting the existence of individuals, but about protecting the
existence of the group. This is why genocide is regulated separately from crimes against
individual life. The Convention on the Prevention and Punishment of the Crime of
Genocide?* defines genocide as “any of the following acts committed with intent to
destroy, in whole or in part, a national, ethnical, racial or religious group, as such: (a)
Killing members of the group; (b) Causing serious bodily or mental harm to members of
the group; (c) Deliberately inflicting on the group conditions of life calculated to bring
about its physical destruction in whole or in part; (d) Imposing measures intended to
prevent births within the group; (e) Forcibly transferring children of the group to
another group.”?> On the other hand, humanity as a whole, not only the groups defined
according to criteria such as the above, has a right to existence, which entails a right to
certain conditions of existence of the groups that compose it, because the UN General
Assembly, on several occasions, “expressly condemned as crimes against humanity the
violation of the economic and political rights of the indigenous population on the one
hand and the policies of apartheid on the other”?,

§4. Against whom is life protected?

The right to life was initially conceived as a right of the individual to whom the
state is a debtor. Therefore, most domestic and international normative acts refer in
the same provision to the right to life and to the prohibition of the death penalty or
the limitation of its use, establishing a negative obligation for the authorities, one of
non-interference. But the evolution of the understanding of the right to life has made,
on the one hand, this right produce horizontal effects, the debtor of the right
becoming any person, and the state having positive obligations to ensure the
protection of the life of individuals against private acts and, on the other hand, has
made the right to life protected even against its holder.

2 Adopted and opened for signature and ratification or accession by the UN General Assembly by
Resolution 260 A (l1l) of 9 December 1948 and entered into force on 12 January 1951.

% Art. Il. The translation from French belongs to me.

% preamble to the Convention on the Non-Applicability of Statutes of Limitations to War Crimes and
Crimes against Humanity of 26 November 1968, referring to resolutions 2184 (XXI) of 12 December 1966 and
2202 (XXI) of 16 December 1966.
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The first debtor of the right to life is the state. But what is meant by “state” in
this context? The constitutional prohibition of the death penalty means that the state
is understood first of all to mean the legislative power: the legislator is prohibited
from re-introducing the death penalty by law. On the other hand, any organ of the
state is a debtor of the right to life, without being necessary for it to have primary
regulatory power. Thus, administrative deficiencies can affect the right to life. The
European Court of Human Rights thus found that “serious administrative flaws that
impeded the implementation of certain [..] policies [...] constitute a violation of
Article 2”%7. But the institutionalization of the state does not always translate into the
creation of “bodies”. The state is also represented in other ways than through its
bodies. For example, by its citizens, assembled in various ways: the electoral body, the
referendum people, the revolutionary people, etc. Thus, a referendum law could not
introduce the death penalty, just as no referendum to revise the Constitution could
introduce it. On the other hand, a state-run hospital is a debtor of the right to life,
even if it is not considered a body of the state. For example, the lack of appropriate
internal procedures that would affect the right to life could be judged as a violation of
art. 2 of the Convention, and the state would be held responsible for not having
imposed the adoption of those procedures.

The other subjects are debtors of the right to life. This creates a horizontal
debiting of this right, which the traditional approach, which looks at the problem
vertically, by referring to the public authority, only had in view as an effect, not as a
constitutive aspect of the right. The change in perspective is important because it
entails the imposition of positive obligations on individuals, not only on the state. This
aspect is usually neglected, as individuals can only be held liable for the failure to fulfil
the negative obligation, and the state is the only one on whom positive obligations
are incumbent. In this view, the horizontalization of the right to life therefore
produces positive effects only vertically.

Is the holder of the right to life a debtor of the right to life? In other words, is the
subject’s right to life protected against himself? And, as a corollary, is there a right to
death? The answer to the first question is ambiguous. Suicide is not usually criminally
punishable in the legal systems of current liberal democracies. This would seem to tip
the balance in favour of the idea that the right to life is not protected against its
holder either; if a subject wants to die, then he can commit suicide. Notwithstanding,
this freedom to commit suicide does not exempt the state or others from liability in
the event of suicide. The state must first take the necessary measures to discourage
suicide. Thus, criminal laws must include provisions that punish the apology or
determination of suicide. On the other hand, it must take the necessary measures to
prevent suicide by mentally vulnerable persons in its custody, for example, persons in

27 ECHR, Boudayeva and Others v. Russia, 20.03.2008, § 158.
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prison who are mentally ill?® or mentally fragile?®. The state may also be liable for the
suicide of mentally vulnerable persons in military service if the military authorities
have not taken into account the fragile psychological state of the person in question®.
It seems therefore that there is a right to be protected from oneself, rather than a
right to life whose debtor is the holder. But this right is only claimable if the person is
in a special situation (detention, arrest, military), and the debtor is the state, not
other persons. Thus, at least if the letter of most current positive systems is taken into
account, the doctor is not the debtor of such a right. Any patient has the right to
refuse medical treatment, even if this treatment is necessary for their survival. The
doctor is therefore not bound by an obligation to administer life-saving treatment
against the patient’s will. However, if he does so against the patient’s will, but in order
to save his life, many jurisdictions consider that he is not liable for the violation of a
right3!. Therefore, if there is a patient's right to refuse medical treatment, it does not,
most of the time, constitute a right to passive euthanasia.

The answer to the second question is that there is no right to die. The European
Court of Human Rights has ruled as a matter of principle that “Article 2 cannot,
without a distortion of language, be interpreted as conferring the diametrically opposite
right [to the right to life], namely a right to die; nor can it create a right to self-
determination in the sense of conferring on an individual the entitlement to choose
death rather than life.”32,

The direct or indirect involvement of another person in the act of suicide is
usually punishable by criminal law. In the Romanian legal system, art. 191 of the
Criminal Code punishes the determination or facilitation of suicide in the following
terms: “(1) The act of determining or facilitating the suicide of a person, if the suicide
has taken place, is punishable by imprisonment from 3 to 7 years. (2) When the act
provided for in paragraph (1) was committed against a minor aged between 13 and
18 vyears or against a person with impaired judgment, the punishment is
imprisonment from 5 to 10 years. (3) Determining or facilitating suicide, committed
against a minor who has not reached the age of 13 years or against a person who was
unable to realize the consequences of his actions or inactions or could not control
them, if the suicide has taken place, is punishable by imprisonment from 10 to 20
years and the prohibition of the exercise of certain rights. (4) If the acts of
determination or facilitation provided for in par. (1)-(3) were followed by an
attempted suicide, the special limits of the punishment shall be reduced by half.”
If the third party commits direct acts leading to the death of the person, then the act

28 ECHR, Renolde v. France, 16.10.2008.

2 ECHR, Jasinska v. Poland, 01.06.2010.

30 ECHR, Servet Giindiiz and Others v. Turkey, 11.01.2011.

31 French Council of State, ref., 16 August 2002, Feuillatey, n® 249552,
32 ECHR, Pretty v. the United Kingdom, 29.04.2002, § 39.
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is qualified as murder. For example, “the perpetrator helps the victim to bring the
glass of poison to his mouth or raises the victim’s armed hand and helps him to pull
the trigger”33.

More and more legal systems are under constant pressure to legalize euthanasia.
Their reaction depends on the form of euthanasia and the evolution of public opinion
towards it. Euthanasia can take several forms: a) active euthanasia, i.e. the deliberate
administration of lethal substances with the intention of causing death, with the
consent of the person who wishes to die, i.e. after the free expression of his consent,
or without consent, at the decision of a relative or the medical body; b) assisted
suicide, in which the patient himself carries out the act that causes his death, but
guided by a third party who has provided him with advice and/or the necessary
means to commit suicide; c) indirect euthanasia, i.e. the administration of analgesics
whose secondary and unintended consequence is death; d) passive euthanasia, i.e.
the refusal or cessation of treatment necessary to maintain life.

The European Court of Human Rights refuses, as we have already shown, to
recognize a “right to die”. However, it cannot completely ignore the pressures of
public opinion, of various associations favourable to euthanasia and sometimes of
states. It admits a form of passive euthanasia, but situates its analysis on the ground
of the protection of private life, not of the right to die. Thus, in the Case of Hass v.
Switzerland34, it “considers that an individual’s right to decide by what means and at
what point his or her life will end, provided he or she is capable of freely reaching a
decision on this question and acting in consequence, is one of the aspects of the right
to respect for private life within the meaning of Article 8 of the Convention”, but only
where assisted suicide is authorized by the positive legal system. The Court thus
avoids directly raising the issue of allowing euthanasia or creating a positive obligation
on states to regulate euthanasia, even in its passive form.

The reaction of national legal systems to euthanasia is diverse. “In Europe, there
are countries like Belgium, the Netherlands and Luxembourg that allow active
euthanasia, which involves the administration of a lethal substance to the sufferer by
a third party; passive euthanasia is permitted in France, a state that accepts that
treatment be stopped or the person be disconnected from life-support machines;
assisted suicide is practiced in Switzerland, where the patient is provided with the
substances that will cause his death. Canada knows both the practice of active
euthanasia and that of assisted suicide. In Italy, following a decision of the
Constitutional Court in 2019, the consent of the injured person has the value of a
justifiable cause, thus allowing assisted suicide. In Germany, assisted suicide does not

33 Georgina Bodoroncea, Valerian Cioclei, Irina Kuglay, Lavinia Lefterache, Teodor Manea, luliana Nedelcu,
Francisca-Maria Vasile, Codul penal. Comentariu pe articole, editia 2, ed. C. H. Beck, 2016, Art. 191 - Determining
or facilitating suicide, www.legalis.ro.

34 ECHR, Haas v. Switzerland (2), 20 January 2011, § 51.
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entail the criminal liability of relatives or close persons or third parties who do not act
in order to achieve a commercial interest3>. Although varied, these legislative solutions
are put into practice under quite restrictive conditions, in order to maintain a fair
balance between the rights of incurable patients to decide to end their lives with dignity
and the need to protect them from possible abuse.”3® Recently, Belgium allowed
euthanasia for minors, the law of February 13, 2014, provided that they suffer from a
terminal illness, have parental consent and their discernment is assessed, in order to
determine whether they are aware of all the implications of this choice.

§5. Negative obligations arising from the right to lif

A. Lawful and limited use of lethal force

Article 2(1) of the ECHR provides that “No one shall be deprived of his life
intentionally save in the execution of a sentence of a court [...]”. This text creates a
negative obligation on states not to harm the life of individuals. The Convention states
that intentional harm is prohibited, but in the case law of the Convention bodies this
prohibition has been extended to other types of harm, whether caused by negligence
or with indirect intent?’,

The use of lethal force by state agents must be absolutely necessary, that is, it
must meet a stricter and more compelling criterion of necessity than that normally
used to determine whether state interference with the sphere of rights or freedoms is
“necessary in a democratic society”32. In order to support this conclusion, the Court,
following the Commission, relies on a particular interpretation of art. 2(2) of the
Convention. The interpretation is teleological: “The Court’s approach to the
interpretation of Article 2 (art. 2) must be guided by the fact that the object and
purpose of the Convention [...] requires that its provisions be interpreted and applied
so as to make its safeguards practical and effective.”3° And the purpose is determined
by reference to the instrumental nature of the rules: the Convention is “[...] an

3 n this regard, it is worth mentioning the decision of the German Federal Constitutional Court of 26
February 2020, regarding art. 217 of the German Criminal Code which criminalizes the promotion of assisted
suicide services. On this occasion, the Court underlined the importance of personality rights which, in its opinion,
also include the right to self-determined death, the freedom to commit suicide and to benefit from the voluntary
help of others, in the case of incurable illnesses causing serious suffering. Consequently, the German state must
take the necessary measures so that the right of the person to determine when his life ends, under conditions
that he himself determines, has sufficient scope to manifest itself, including through the possibility of accepting
the offer of help made by third parties, even commercially (Press release, Section 1.1).

(https://www.bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/EN/2020).

36 M.-C. Danisor, Comentariul art. 22 din Codul penal, in G. Antoniu, T. Toader (dir.), Codul penal comentat,
vol. I, Bucuresti, Universul Juridic, 2025, p. 233.

37 See S. Raduletu, op. cit., p. 124 and the case law indicated. See also,

38 ECHR, McCann and others v. The United Kingdom, 27.09.1995, § 149.

3 |dem, § 146.
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instrument for the protection of individual human beings”°. Thus, the purpose
determines the method, which determines the object. It is the methodology that |
have considered to be essential for understanding the legal constitution of society.
Applying this method, the Convention bodies interpret the text of art. 2 “as a whole”,
that is, not in its letter, constructively. The purpose of the rule is to limit — not to
authorize — the use of force. So the exceptions set out in the second paragraph must
be considered as limits on state power, not as authorizations to kill. Consequently, par.
2 of art. 2 “does not primarily define instances where it is permitted intentionally to
kill an individual, but describes the situations where it is permitted to ‘use force’ ” 4%,
They are not limits on the right to life, but limits on the force that can cause death.
They are the only objectives for the attainment of which the state is entitled to resort
to lethal force. Their interpretation must be restrictive. Therefore, “the use of force
[...] must be no more than ‘absolutely necessary’ for the achievement of one of the
purposes set out in sub-paragraphs (a), (b) or (c)”*2. The European Court refers to the
Basic Principles on the Use of Force adopted by the United Nations Congress on
7 December 1990, which provide that “intentional lethal use of firearms may only be
made when strictly unavoidable in order to protect life”*3. Therefore, whatever aim it
may invoke must be directly linked to the protection of human life. The limits are
transformed into objectives, which require a restrictive use of the means. This
method of interpretation must be applied, in my opinion, to all procedures by which
the state may restrict the exercise of rights or freedoms. The apparent authorizations
of limitation must be interpreted as a limiting establishment of the objectives that can
be pursued by the state through restriction, which requires a teleological
interpretation of the rules during the assessment of their application, requiring that
all enforcement acts be subordinated to the ultimate purpose of the rule, i.e. the
adequate and effective protection of individuals.

The legitimate objectives that may be pursued when state agents resort to lethal
force are therefore those set out in art. 2(2) of the Convention, and only those: a.
ensuring the defence of any person against unlawful violence; b. lawful arrest or
preventing the escape of a person lawfully detained; c. suppressing, in accordance
with the law, a violent riot or insurrection. Their interpretation must be made in order
to restrict as much as possible the recourse to lethal force**. Thus, state agents will
not be able to resort to lethal force to protect property, but only to protect lives. The
Court emphasised that the use of firearms must be assessed as absolutely necessary
not only by respecting the letter of the relevant regulations, but also by taking due

0 Idem.

“!Idem, § 148.

42 Idem.

4 Principle 9 — quoted from ECHR, McCann and others v. The United Kingdom, 27.09.1995, §§ 138-139.
4 See S. Raduletu, op. cit., pp. 121-123.
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account of the overriding nature of respect for human life, as a fundamental value®.
Likewise, the interpretation of the justifying grounds in art. 2(2) as limits on power,
and not as limits on freedom, implies that the killing of a person who has not
committed a violent crime and is not armed is not justified even if he resists arrest,
unless the use of lethal force is also justified by the endangerment of the life
or physical integrity of other persons®. The notions of “riot” (or “tulburare violentd”/
“violent disorder”, as translated in the Romanian version of the text of the
Convention) and “insurrection” used by art. 2(2)(c) must also be interpreted in a
restrictive sense. For example, a riot of prisoners in prison is in itself nothing more
than disobedience, in order to become a “riot” or “insurrection” that can justify the
use of lethal force it must “degenerate”*”. The legitimate use of lethal force is further
subject to the condition that the suppression of the riot or insurrection is carried out
in accordance with the law.

The use of lethal force must be proportionate to the aim pursued, which cannot
be other than one of those set out in art. 2(2) of the Convention. Proportionality must
in turn be strictly assessed. As | have already shown, and | will develop later, the
assessment of the proportionality of the measure of interference by the state in the
sphere of freedom must always be made in relation to the situation that determined
it, which includes its reasons, means and purpose in a dialectical unity. The
proportionality control has as its referent the situation. This notion must be
understood from a legal perspective. The situation is therefore not only linked to facts,
but also to norms. Judging compliance with or violation of the principle of
proportionality therefore involves a multiple control of necessity and a multiple
control of adequacy, which are placed both on the grounds of the reasons and those
of the means and purposes. When it comes to affecting the right to life, we must ask
ourselves: Is there a threat that motivates the intervention of state agents? Is the
threat current? Is the use of violence required by the nature of the threat? Were the
means of intervention chosen after a fair planning procedure? Is the legal framework
allowing the use of force clear enough to frame the use of potentially lethal means in
order to avoid reaching lethal consequences? Have those who will use lethal force
received the necessary training? Do the orders they receive ensure, in addition to the
effectiveness of the intervention, the limitation of the use of force? What types of
weapons are appropriate for managing the situation in order to achieve the purpose
of the intervention? Is achieving the immediate purpose of the intervention (restoring
order, by suppressing a threat) directly related to the general purpose (protection of
life)? etc.

% ECHR, Nachova and Others v. Bulgaria, 6.07.2005
4 Idem, § 95.
47 ECHR, Perisan and Others v. Turkey, 20.05.2010, § 78.
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B. The negative normative obligation — not to regulate death as a punishment

The regulation of the right to life has progressed in the system of the European
Convention on Human Rights from the prohibition of causing death other than in the
execution of a capital sentence to the prohibition of the death penalty, except for acts
committed in time of war or imminent threat of war (Article 6 of Protocol No. 6), to
culminate in the total abolition of the death penalty by Protocol No. 13%8. The Court
considered that despite the explicit authorization of the death penalty by art. 2 of the
Convention, this penalty constitutes a violation of art. 3, which prohibits inhuman or
degrading treatment. It does not exclude that “Article 2 had already been amended so
as to remove the exception permitting the death penalty [...] Article 2 has been
amended so as to prohibit the death penalty in all circumstances.”*?

Consequently, a negative obligation seems to be imposed on states: not to
regulate with a view to the reintroduction of the death penalty. This constitutes a limit
on their legislative power. The negative obligation is not addressed only to the legislative
power, because otherwise the second sentence of art. 1 of Protocol 13 — “No one shall
be condemned to such penalty or executed” — would no longer have any meaning, once
all states enforce the legality of penalties and the death penalty is abolished. In order for
this provision to produce legal effects — and any legal norm must be interpreted in this
way — it must impose an obligation on states, at least a negative one. The Court imposes
such a negative obligation, stating that “Article 2 of the Convention and Article 1 of
Protocol No. 13 prohibit the extradition or deportation of an individual to another State
where substantial grounds have been shown for believing that he or she would face a
real risk of being subjected to the death penalty there.”*°. The negative obligation not to
expose the individual to the death penalty pronounced and executed in another state is
thus made an integral part of the right to life.

In Romania, the death penalty was banned in peacetime very early. The ban was
regulated in the Organic Regulation of Wallachia (entered into force on 1 July 1831),
in art. 298 paragraph 2, which stipulated that “punishments by cutting off the hands
or death, as well as torture and hard labour, shall be annulled and abolished, without
being inflicted from now on”>%. It is present in all draft Constitutions, the one of
Kogalniceanu of 1848 also prohibiting any corporal punishment, which the Proclamation
of Islaz considered a “degrading” punishment. The Constitution of 1866, the first
constitutional act adopted by the Romanians without external intervention, prohibited
the reinstatement of the death penalty, except in cases provided for by the Military
Penal Code in time of war (art. 18).

“ 1t entered into force on 1 July 2003. It was ratified by Law No. 7 of 9 January 2003, published in the
Official Gazette No. 27 of 20 January 2003.

“S ECHR, Al-Saadoon and Mufdhi v. the United Kingdom, 02.03.2010, § 120.

0 |dem, § 123.

1 Quoted from the edition published in the Library of the Institute of Administrative Sciences of Romania,
No. 1 — Colectiunea vechilor legiuiri administrative, Bucuresti, intreprinderile “Eminescu”, 1944.
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Despite these supranational or national normative provisions, there is a strong
movement in favour of the death penalty. Even though most states in the world have
abolished the penalty, around “60% of the world’s population still lives in retentionist
countries where executions are carried out regularly [...]. On 18 December 2007, the
United Nations General Assembly proposed the adoption of resolution 62/1493, which
called for the adoption of a global moratorium on all executions. Supposed to embody
the universal questioning of the death penalty, this resolution was nevertheless rejected
by eight of the ten most populous countries in the world (China, India, the United States,
Indonesia, Pakistan, Bangladesh, Nigeria and Japan are still retentionist countries)”>2.
“In Romania, in the first IRSOP public opinion poll conducted after the events of 1989,
between 15 and 19 January 1990, on a sample of 4,507 people, almost 58 percent of
those surveyed considered that the death penalty should not be reintroduced in the
Criminal Code. 20 years after the fall of the communist regime, according to the CCSB
survey, conducted between 24 and 27 March 2010 at the national level (N=1060), half
of those surveyed (50%) want a referendum to be held on the reintroduction of the
death penalty, 44 percent would be against such an initiative, while only 6 percent of
those surveyed did not express an opinion in this regard. 90 percent of those who
support the organization of a referendum on this issue agree with the introduction of
the death penalty and only 8 percent are against it. The CCSB research report explains
that ‘the profile of those prone to such a vote is closely correlated both with belonging
to the majority group (Romanians, Orthodox), and with the possession of material
resources or status (age, education, income, residential environment, occupation)’ ” >3,

Therefore, the question that arises concerns the persistence of this prohibition,
on which neither states nor peoples seem to have formed a clear opinion. | will return
to the issue below.

C. The obligation not to resort to unlawful acts of war

States must guarantee the right to life in all circumstances. This is why art. 15 of
the ECHR provides that no derogation from art. 2 is permitted, “except in respect of
deaths resulting from lawful acts of war”. Of course, Protocol No. 13 to the Convention
prohibits the death penalty even in times of war. However, art. 15 remains applicable,
since states, even if they cannot punish by death in time of war, can cause death by
the acts of war themselves.

What obligations are imposed on states with regard to respecting the right to life
in time of war? It should be noted, first of all, that derogations from art. 2 of the
Convention are permitted only if the acts of war that caused the death were “lawful”.
It is clear that a war of aggression should not be considered “lawful”. Of course, the

52 A. Donneaud, Peine de mort et droits de I'homme entre enjeu géopolitique et impératif éthique, L’Esprit
du temps, 2012/1 n° 141 “Etudes sur la mort”, p. 16.

3 A. Duduciuc and I. Tiu, Constitutia si opinia publicd: consensul social privind pedeapsa cu moartea, Sfera
Politicii nr. 7 (149)/2010, p. 43 (I have removed the authors’ notes from the quote).
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line is sometimes difficult to draw when it comes to distinguishing between “lawful”
and “just” war. What is clear is that the issue must be related to the law of armed
conflict. But it is equally clear that this law is ambiguous. However, it is clear that in
the system of the European Convention on Human Rights a state is responsible for the
violation of the right to life through unlawful acts of war, and the interpretation
difficulties cannot affect the existence of the principle.

It is then debatable whether “lawful” acts of war can be waged against one’s own
citizens, in what is called a “civil war”. The ECtHR has been confronted with this issue
in the case of several States Parties to the Convention. It has applied the general
standards of its case law concerning the right to life in the case of such conflicts>*.

D. The horizontal effect of art. 2 of ECHR: “Thou shalt not kill except in
self-defence!”

Art. 2(2) of the ECHR provides that: “Deprivation of life shall not be regarded as
inflicted in contravention of this Article when it results from the use of force which is
no more than absolutely necessary: (a) in defence of any person from unlawful
violence”. This provision has been interpreted as producing a horizontal effect,
namely a rule which creates an obligation not only on the state but also on individuals
in their mutual relations. It would deal with self-defence, not only of state agents, but
also of individuals, who may resort to lethal force in order to defend their lives. This
concerns both their own lives and the lives of others. Of course, interpreting the
provisions of art. 2(2) as establishing limits, not authorisations, requires that self-
defence be interpreted in the same way: self-defence does not represent an
authorisation to kill. Therefore, the prohibition of homicide remains complete.

The question that remains to be discussed is whether states are prohibited from
regulating self-defence in such a way as to authorize subjects to use lethal force in the
legitimate defence of property. The rule accepted by the doctrine is that art. 2(2) of
the Convention does not authorize the use of lethal force in the defence of property,
even if it is legitimate, because such use would be unnecessary and disproportionate®®,

§6. Positive obligations arising from the right to life|

In addition to negative obligations, states are bound by certain positive obligations.
The teleological interpretation of art. 2 of the Convention has led the Convention
bodies to create certain obligations for states to act in order to guarantee the right to
life. These positive obligations are substantive and procedural.

54 ECHR, Issayeva v. Russia, 24.02.2005, § 173; ECHR, Abdulkhanov and Others v. Russia, 3.10.2013.

5 C. Birsan, op. cit., Commentary on art. 2; S. Raduletu, op. cit., p. 122; B. Selejan-Gutan, Protectia
europeand a drepturilor omului, editia a 5-a, Bucuresti, Hamangiu, 2018, p. 100.

%6 J. Velu, R. Ergec, op. cit., n° 232.
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A. The substantive positive regulatory obligation

The first substantive positive obligation is located in the normative sphere: the
state has the obligation to adopt a regulatory framework suitable to ensure the
protection of life. The positive obligation results from the fact that paragraph 1 of
art. 2 of the Convention, which provides that “everyone’s right to life shall be protected
by law” must be interpreted not as a finding, but as an obligation: the state must
guarantee the right to life through its laws. The Court has established that this
obligation of states “must be interpreted in a way which does not impose an impossible
or disproportionate burden on the authorities”>?, but it must be sufficient to protect life.

This regulatory framework is both legislative and administrative. Furthermore,
states must ensure the existence of a regulatory framework that protects life within
private structures whose activities could endanger the lives of subjects — internal
regulations, deontological norms, etc.

As regards the legislative framework, harm to life, whether by authorities or by
other subjects, must, as a general rule, be subject to criminal prosecution. The state
has the obligation to adopt all criminal measures necessary to protect life. Art. 2 of
the Convention requires a certain quantity of criminal legislation: insufficient criminal
legislation is legislation which does not meet the requirement to protect life by law.
Then the positive protection of the right to life requires a certain quality of this
criminal legislation. Legislation must determine, first of all, the precise conditions
under which the use of lethal force is permitted. Unclear legislation on the use of
lethal force is contrary to the positive obligation to protect life by law. The
requirements of clarity and precision are not, this time, imposed only to guarantee
the rights of those who will be criminally charged, but to protect the lives of potential
victims. Secondly, the legislation must criminalize all acts that may intentionally
disregard the right to life. Exceptionally, the normative reaction of the state can be
limited to regulating civil, administrative or disciplinary actions, but only when the
harm to life is not intentional, as in medical matters>S.

With respect to the administrative regulatory framework, states are required to
adopt all the necessary regulatory acts to organise the enforcement of the law.
Furthermore, they have the obligation to ensure that all public or private structures
whose activities could affect the right to life adopt the necessary rules to apply the
legal framework. For example, the Court has ruled that positive obligations “require
States to make regulations compelling hospitals, whether public or private, to adopt
appropriate measures for the protection of their patients’ lives”>°.

5" ECHR, Osman v. the United Kingdom, 28.10.1998, § 116.

8 ECHR, Vo v. France, cited above, § 90, Excerpted from: Ergec. “Convention européenne des droits de
I'hnomme.” Apple Books, n° 227(2).

9 ECHR, Calvelli and Ciglio v. Italy, 17.01.2002, § 49.
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B. The substantive positive obligation of deterrence

The establishment of the positive obligation implies that the absence of direct state
liability for the death of a person does not exclude the application of art. 2 against it.
The state is bound by an obligation to adopt a legislative and regulatory framework
capable of discouraging individuals from committing acts which could endanger the lives
of others. The Court “reiterates that by requiring a State to take appropriate steps to
safeguard the lives of those within its jurisdiction (see L.C.B. v. the United Kingdom,
judgment of 9 June 1998, Reports 1998-1lI, p. 1403, § 36), Article 2 § 1 of the Convention
imposes a duty on that State to secure the right to life by putting in place effective
criminal law provisions to deter the commission of offences against the person, backed
up by law-enforcement machinery for the prevention, suppression and punishment of
breaches of such provisions (see Osman, cited above, § 115)”°,

This positive obligation of deterrence should not be confused with an obligation
to establish a preventive regime for the exercise of rights and freedomes. It is a matter
of deterrence, not of tutelage, which involves ensuring the security of individuals
against potential harm to their lives, but does not imply an obligation or a right to
establish a general preventive surveillance, which would not only be practically
impossible but also contrary to individual freedom in principle. The Commission
decided that the terms “protected by law” must not be interpreted as establishing an
obligation on the state to grant protection consisting of permanent bodyguard
services, “in any event, not for an indefinite period of time”®.

The state has the obligation to take the necessary measures to prevent a risk of
an attack on the life of individuals only if it is imminent and the authorities knew or
should have known about it. Thus, the Court decided that “not every claimed risk to
life can entail for the authorities a Convention requirement to take operational
measures to prevent that risk from materialising”®?, the state’s liability being engaged
“where it has been established that the authorities knew or ought to have known at the
time of the existence of a real and immediate risk to the life of an identified individual or
individuals from the criminal acts of a third party and that they failed to take measures
within the scope of their powers which, judged reasonably, might have been expected
to avoid that risk”®3. The state’s obligation is one of means, not one of result.

As we have already seen, this obligation can be transformed into an obligation to
establish preventive systems of protection against certain lethal risks only if it
concerns natural calamities, disasters or particularly serious disasters.

€ ECHR, Anghelova and lliev v. Bulgaria, judgment of 26.07.2007, § 93.
61 Déc. du 20.07.1973, req. no 6040/73, Ann. Conv., vol. XVI, p. 393.

52 ECHR, Osman v. the United Kingdom, 28.10.1998, §116.

5 ECHR, Mastromatteo v. Italy, 2410.2002, § 68.
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C. The positive procedural obligation

If a death has occurred, the state must conduct a formal and effective investigation
to identify and hold accountable those responsible. Sometimes this investigation must
also be conducted in the case of a person’s disappearance®. “The obligation to
protect the right to life under Article 2 of the Convention, read in conjunction with the
State’s general duty under Article 1 of the Convention to “secure to everyone within
[its] jurisdiction the rights and freedoms defined in [the] Convention”, requires by
implication that there should be some form of effective official investigation when
individuals have been killed as a result of the use of force”®>.

The Court defines the conditions that this investigation must meet in the
following. It is a question of proceeding to a prompt, complete, impartial and in-depth
examination of the circumstances in which the homicides were committed, with the
aim of identifying those responsible. It is not an obligation of result, but of means. The
authorities must have taken reasonable steps to ensure that evidence relating to the
facts in question is obtained. A requirement of celerity and reasonable diligence is, in
this context, implicit. ,For an investigation to be effective, the persons responsible for
carrying it out must be independent from those targeted by it. This means not only a
lack of hierarchical or institutional connection but also a practical independence”®®.

There must be public scrutiny of the investigation. In particular, the victim’s
relatives must be associated with the investigation. But art. 2 of the Convention does
not imply a right for them to obtain the prosecution or conviction of third parties or
an obligation of result which would imply that any prosecution must result in a
conviction, or in the infliction of a particular penalty®’. The involvement of the victim’s
relatives does not mean, on the other hand, that the state must leave the initiative of
the investigation to them. If a suspicious death has occurred, the authorities have to
open an investigation ex officio®.

The requirement of an effective investigation, combined with the imprescriptibility
of certain crimes against life, means that the state can be held liable for deaths that
occurred even before the entry into force of the European Convention on Human
Rights®®.

The proceduralisation of substantive rights is a jurisprudential movement that
goes beyond the scope of the right to life. It operates a transmutation from the
analysis of the facts (difficult to make especially in the case of the right affected in
exceptional circumstances, as is almost always the case when it comes to the death of

64S. Raduletu, op. cit., p. 126.

55 ECHR, Nachova and Others v. Bulgaria, 5.06.2005, § 110.
8 ECHR, Mocanu and Others v. Romania, 13.11.2012, § 320.
57 ECHR, Gugliano and Gaggio v. Italy, 24.03.2011, § 306.

58 ECHR, Slimani v. France, 27.07.2004.

59 ). Velu, R. Ergec, op. cit., n° 227(2).
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a person as a result of violent actions) to the analysis of a procedural obligation: the
obligation to conduct an effective investigation into the facts, much easier to prove.
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