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Article 146(1) of the Constitution of Uganda establishes the Judicial Service Commission
(JSC). Article 146(2) provides for the composition of the of the JSC. They are nine
members including the Attorney-General who is an ‘ex officio member.’
However, the Constitution is silent on the quorum of the JSC. The drafting
history of Article 146 shows that although members of the JSC are nominated
by different ‘bodies’, they are independent and not representatives of those
bodies. However, the Attorney-General is the exception. He represents the
government and is expected to protect its interests. Thus, the drafters of
Article 146 made him/her an ex-officio member of the JSC. This was meant to
ensure that he/she does not ‘influence’ any of the decisions of the JSC. Since the
Constitution is silent on the quorum of the JSC, section 13 of the Judicial Services
Act (1997) (the Act) provides for the quorum and states that the quorum of the
JSC ‘shall be six.” Section 13(3) provides that the decision of the JSC, if possible,
shall be by consensus. If this is not possible, section 13(4) is triggered and it
states that the decision ‘shall be by a majority of all the members.” Under
section 2 of the Act, the Attorney-General is an ex-officio member. However,
section 13(6) of the Act states that ‘[iln any matter of discipline or a proposal to
remove a judge or other judicial officer, the decision shall be carried by at least
six members of the Commission at a meeting at which the Attorney-General is
present.” The JSC has interpreted section 13(6) as giving the Attorney-General a
casting vote in matters mentioned in section 13(6). It is argued that section
13(6) as interpreted by the JSC is contrary to Article 146(2) if read in line with its
drafting history and therefore unconstitutional. The drafting history of the
Constitution is one of the ‘rules’ of constitutional interpretation in Uganda.
Although Article 146(2) provides that the JSC ‘shall’ be composed of nine
members, section 13(7) of the Act provides that ‘the Commission may act
notwithstanding the absence of any member or any vacancy in the office of a
member.’ It is argued that if there is a vacancy at the JSC, the JSC is not properly
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constituted. This is so because quorum is dependent on constitutional composition.
If the JSC is not properly constituted, quorum cannot be raised. Thus, the last
part of section 13(7) is contrary to Article 146(2) and therefore unconstitutional.

Keywords: Uganda; Judicial Service Commission,; Attorney-General; Judicial Service Act;
Article 146; composition; quorum

l. Introduction

Article 146(1) of the Constitution establishes the Judicial Service Commission
(JSC). Article 146(2) provides that:

The Judicial Service Commission shall, subject to clause (3) of this article, consist
of the following persons who shall be appointed by the President with the approval of
Parliament- (a) a Chairperson and a Deputy Chairperson who shall be persons
qualified to be appointed as Justices of the Supreme Court, other than the Chief
Justice, the Deputy Chief Justice and the Principal Judge; (b) one person nominated by
the Public Service Commission; (c) two advocates of not less than fifteen years’
standing nominated by the Uganda Law Society; (d) one Judge of the Supreme Court
nominated by the President in consultation with the Judges of the Supreme Court, the
Justices of Appeal and Judges of the High Court; and (e) two members of the public,
who shall not be lawyers, nominated by the President.

Article 146(3) of the Constitution provides that ‘[t]he Attorney-General shall be
an ex-officio member of the Commission.” Hence, under Article 146, the JSC has eight
‘voting’ members. The ninth member is the Attorney-General. However, he is ‘ex-
officio.” Thus, according to the drafting history of Article 146(2) as discussed below, he
does not vote at JSC is a decision has to be made by majority. This interpretation is
also supported by the Supreme Court’s understanding of the status of an ex-officio
member.! Article 146(4) provides for judicial officials who cannot be appointed to the
JSC. The Constitution also provides the ‘qualities’ that one must have before being
appointed to the JSC,? that the office of the Chairperson of the JSC shall be “fulltime’,?
the circumstances in which a member of the JSC shall vacate their office,* and the
office of the Secretary of the JSC. It also provides for the functions of the JSC.°
However, it is silent on the quorum of the JSC and on whether Parliament has the
power to enact legislation regulating the quorum of the JSC. In 1997, Parliament

! Attorney-General v Salvatori Abuki [1999] UGSC 32 at 16.
2 Article 146(5).

3 Article 146(6).

4 Article 146(7).

® Article 147 of the Constitution.
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enacted the Judicial Service Act® (the Act) to, inter alia, provide for the quorum of the
JSC. Section 13(6) of the Act provides that ‘[iln any matter of discipline or a proposal
to remove a judge or other judicial officer, the decision shall be carried by at least six
members of the Commission at a meeting at which the Attorney-General is present.’
The JSC has interpreted section 13(6) as giving the Attorney-General a ‘casting vote’
on issues expressly mentioned therein and also on the appointment of judicial officers.
This is the case although section 13(6) is silent on the Attorney General’s casting vote
and also on his role during the appointment of judicial officers.

The drafting history of Article 146 shows that the reason why the Attorney-
General was made an ex-officio was because the drafters of the Constitution wanted
to protect the independence of the JSC. They were concerned that if the Attorney-
General was made a ‘normal’ member of the JSC, there was a risk that he/she might
influence the decisions of the JSC. Since section 13(6) gives to the Attorney-General
the powers that are not expressly provided for in the Constitution and that were
expressly excluded by the drafters of the Constitution, it is argued that it is
unconstitutional. Section 13(7) provides that ‘[sJubject to the provisions of the
Constitution, the Commission may act notwithstanding the absence of any member or
any vacancy in the office of a member.” Section 13(7) has been invoked by the JSC to
continue with its business without, for example, the two members nominated by the
Uganda Law Society.”

| argue that although according to section 13(2) ‘[t]he quorum at meetings of the
Commission shall be six’, that quorum can only be established if all the nine members
of the JSC are ‘in office’ — that is, they are appointed. | argue that section 13(7) is
unconstitutional in so far as it allows the JSC to operate when it is not constitutionally
constituted In Uganda, the drafting history is one of the ‘rules’ of constitutional
interpretation and that is why it is relied in this article.® Although some scholars have
written on the roles of the JSC,° | am not aware of any publication on the drafting
history of Article 146 or arguing that some sections of the Judicial Service Act are
unconstitutional. For the discussion to be in context, it is important to have a detailed
discussion of the drafting history of Article 146(2).

© Judicial Service Act, Chapter 87.

7 See for example, Busingye Kabumba, 'Constitutionally speaking...The final word' 11 February 2026, The
Observer, https://observer.ug/viewpoint/constitutionally-speakingthe-final-word/ (accessed 10 April 2026).

& See for example, Attorney-General v Kabaziguruka [2025] UGSC 1.

°See for example, Donald Rukare, 'The Access to Justice Challenge in Uganda' in Dan Banik, Rights and
Legal Empowerment in Eradicating Poverty (Ashgate, 2008) 109 - 130 at 126 (discussing the JSC’s civic education
mandate); Peter Mulira, 'Constitutional Development in Uganda' in Khoti Chilomba Kamanga, Constitutionalism
in East Africa 2008 (Fountain Publishers, 2010) 145 - 168 at 160 (the JSC's mandate to receive complaints against
judicial officers); Jamil Ddamulira Mujuzi, 'The Appointment of Acting (Contract) Judges and Judicial
Independence in Uganda: Understanding Article 142 of the Constitution in Light of its Drafting History' (2025) 5
(1) As-Siyasi: Journal of Constitutional Law 177-193 (the role of the JSC in appointing judges).

ARTICLES.ANALYSIS AND REFLECTIONS
37



Jamil Ddamulira MUJUZI
Il. The Drafting History of Article 146(2)

The drafting history of Article 146 can be divided into two parts. Part one deals
with the recommendations of the Constitutional Commission (hereafter the Commission)
and part two with the debates in the Constituent Assembly. The discussion will start
with part one.

The recommendations of the Constituent Assembly

All the three constitutions that preceded the 1995 Constitutions provided for the
JSC.2% 1t is thus not surprising that in its report that preceded the promulgation of the
1995, the Commission recommended the inclusion of a JSC in the constitution. It its
report, the Commission wrote that ‘there is a consensus in the people’s views that in
order to guarantee the independence of the judiciary, there should be an
independent Judicial Service Commission involved in the procedures for appointment
and removal of justices and judges.’'! The Commission recommended that the
members of the JSC should include ‘(i) the Chief Justice, who should also be Chairman;
(ii) the Principle judge; (iii) the Attorney-General; (iv) three prominent lawyers elected
by the Uganda Law Society; (v) a prominent Citizen who is not a lawyer; and (vi) two
members of the Public Service Commission.’*? It also explained why it was preferrable
for the Chief Justice to chair the JSC3 and why the President’s appointments had to
be approved by Parliament.!* It also recommended that the constitution should
provide for the functions of the JSC.»> It explained why other members had to be
appointed to the JSC. It stated that:

Concerning the rest of the members, it is obviously necessary for the Principal
Judge to be a member. Equally, to ensure that government views are considered, the
Attorney-General should continue to be involved. Several views suggested that the
Law Society should be represented on the Commission by prominent, distinguished
and experienced lawyers in order to counter-balance what might be seen, as the
dominance by the judiciary and the Attorney-General. While we accept that the legal
profession should be involved, as its members will have useful insights into the
capabilities of candidates for judicial appointment, they should not be so many as to
dominate, as there are many other interests involved. As the Commission will be
involved in appointments of magistrates, it will be useful for members of the Public

0 Sections 97 — 98 of the 1962 Constitution; Article 97 of the 1966 Constitution; Article 90 of the 1967
Constitution.

11 Report of the Constitutional Commission: Analysis and Recommendations (1993) para 17.72.

12 |pjd, para 17.77.

'3 Ibid, para 17. 75.

% Ibid, para. 17.73

5 Ibid, para.17.79 — 17.80.
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Service Commission to be involved. But the general, public has the most vital interests,
and must have a voice in the appointments by being represented on the Commission.!®

In its report, the Commission did not recommend the quorum for the JSC.
However, it recommended that the JSC should be composed of eight members and it
expected each member or group of members to represent various interests: the
judicial officers to represent the interests of the judiciary; the Attorney-General to
represent the interests of the government; the practicing lawyers to represent the
interests of the law society; a prominent citizen to represent the interests of the
general population; and the members of the Public Service Commission to represent
the interests of the public service. Thus, for the various interests to be protected,
each of the interests had to be represented at JSC. The Commission attached the draft
constitution to its report. The draft constitution was to be debated by the Constituent
Assembly to promulgate the new constitution. Clause 173 of the Draft Constitution
provided for the composition of the JSC. It stated that:

There shall be a Judicial Service Commission for Uganda which shall consist of:

(1) (a) the Chief Justice, who shall be the Chairman; (b) the Principal Judge; (c) the
Attorney-General; and (d) not less than six other members appointed by the President
with the approval of the National Council of State.

(2) The following provisions shall apply in relation to members of the Judicial
Service Commission appointed by the President under paragraph (d) of clause (1) of
this article - (a) three members shall be appointed from among persons who have the
qualifications prescribed in clause (2) of article 170 of this Constitution [Judges of the
High Court] and have been elected by the Uganda Law Society; (b) two members shall
be appointed from among members of the Public Service Commission; (c) one
member shall be a person who has excelled in the public service or private sector and
is a person of high moral character and proven integrity.

Clause 173 substantially ‘mirrored’ the recommendations that the Commission
had included in its report. The only difference is that the condition that the
‘prominent citizen’ did not have to be a lawyer was ‘dropped.” The rationale behind
that was not explained. As was the case in its report, in the Draft Constitution the
Commission did not recommend the quorum of the JSC. The Draft Constitution was
discussed by the Constituent Assembly. It is to this issue that we turn.

11l. Debates of the Constituent Assembl

The debates of the Constituent Assembly can be divided into two parts: the
general debates and the specific debates. In the former category, delegates presented
the views that the people they represented wanted to be addressed in the new
constitution. In the latter category, the delegates discussed the specific provisions of

16 Ibid, para.17.76.
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the draft constitution. During the general debates, it was argued that 30% of the JSC
should be women,'” that the JSC, as opposed to the President, should appoint the
Chief Justice,® and that the JSC should ‘owe its allegiance’ to Parliament.'® In other
words, it should not be controlled by the Executive? or the judiciary.?! It was also
argued that the membership of the JSC should be expanded to include Members of
Parliament, representative from non-governmental organisations, the Human Rights
Commission and from the Faculty of Law.?? Its members should not be less than five
or more than nine?® and should have security of tenure.?* During the general debates,
the independence of the JSC was highlighted and it was closely linked to its composition.
The JSC was meant to be independent of the President, the judiciary and Parliament
and ‘its composition is a mixture of lawyers and non-lawyers’ so that they can deal
with any issue before them accordingly.?”> The next part of the paper deals with the
specific debates of the Constituent Assembly.

Specific debates during the Constituent Assembly

The specific debates during the Constituent Assembly will be divided into two
parts. The first part is where the delegates discussed the draft provision in general
terms. At this stage, they expressed views on the merits or demerits of the provision.
After the discussion, the provision was provisionally adopted. However, it was later
‘reopened.” During the second part, the delegates discussed each paragraph of the
reopened provision for the purpose of finally adopting, amending or rejecting it. We
will start with the general discussion of the specific provision.

General Discussion and Initial Adoption

Under Article 90(1) of the 1967 Constitution, the Chief Justice was the
Chairperson of the JSC and Attorney-General was also a member of the JSC. During
the debates on the specific provisions, the Legal and Drafting Committee (hereafter
Drafting Committee) recommended that Clause 173 should be renumbered Clause
175(1) and amended to provide that:

There shall be a Judicial Service Commission to be appointed by the President
with the approval of Parliament which shall consist of- (a) the Chairman and a Deputy
Chairman, who shall be advocates of not less than fifteen years standing and proven
integrity; (b) three members nominated by the Uganda Law Society, being advocates

7 Proceedings of the Uganda Constituent Assembly (1994 — 1995) 1381 (Dr. Musana).
18 Ibid, p. 1610 (Mrs Egunyu).

19 1pjd, p. 622 (Mr. Atwoki).

2 Ibid, p. 365 (Mr. Tibamanya).

2 Ibid, p. 414 (Mr. Atare); 444 (Mrs. Mwondha).

2 Ibid, p. 750 (Mr. Lukwago).

3 Ibid, p. 1216 (Mr Ssemakula).

24 Ibid, p. 354 (Mr. Chebet).

% Ibid, p. 3087 (Prof. Kanyeihamba).
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of not less than fifteen years standing and of proven integrity; (c) two members
nominated by the Public Service Commission who have distinguished themselves in
the public or private sector and are persons of proven integrity.?®

He added that there was ‘a minority recommendation proposing that the Chief
Justice and the Attorney-General should be added as ex officio members, that it would
stand as (d).”?” He explained that the issue of whether or not the Chief Justice and the
Attorney-General should be retained as full members or ex-officio members of the JSC
‘generated considerable debate between delegates.’?® He also outlined some of the
reasons those who supported the retention of the Chief Justice and the Attorney-General
on the JSC advanced.?® He emphasised that if appointed ex-officio, the Chief Justice and
Attorney-General would not have ‘any voting’ right during the JSC meetings.3°

The issue of whether the Chief Justice and the Attorney-General should be ex-
officio members of the JSC was supported and opposed by delegates. One delegate
argued that both the Chief Justice and the Attorney-General occupied very important
offices and should be members of the JSC although they ‘do not have a vote but that
they should be ex-officio members attending the proceedings and participating.’! It
was necessary for the Chief Justice, as the head of the judiciary, to be a member of the
JSC ‘to know exactly what is going on’3? and to be involved in the appointment3? and
disciplinary of judicial officers.3* If he/she referred any case against a judge to the JSC,
that would amount conflict of interest and he/she was expected to recuse themselves.3*
Otherwise, he/she should explain why they referred the case to the JSC.3¢

However, some delegates opposed the inclusion of the Chief Justice and the
Principal Judge on the JSC on the ground that it would compromise its independence.
This was so because one could not rule out the possibility that the Chief Justice or the
Principal Judge could initiate a complaint against a judicial officer before the JSC or
someone could initiative such a complaint against the Chief Justice or Principal Judge.
Investigating such a complaint for or against the Chief Justice or Principal Judge was
likely to put the JSC in an awkward position which threatened its independence.?’
Thus, it would have amounted to ‘sham justice.”3® It was submitted that allowing the

% |bid, p. 4066 (Mr. Mulenga).

7 |bid, p. 4066 (Mr. Mulenga).

2 Ibid, p. 4066 (Mr. Mulenga).

2 Ipid, p. 4066 (Mr. Mulenga).

30 Ibid, p. 4066 (Mr. Mulenga).

31 Ibid, p. 4066 (Mr. Karuhanga).

32 |pid, p. 4068 (Mrs Kalema).

3 Ibid, p. 4069 (Mrs Kalema).

34 Ibid, p. 4070 (Mr. Tibamanyaa).

3 Ibid, p. 4068 (Mrs Kalema) and 4069 (Mr. Karuhanga).
3 Ibid, p. 4069 (Mrs Kalema).

37 Ibid, p. 4066 — 4068 (Mr. Okalebo).
38 Ibid, p. 4068 (Mr Liiga).
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Attorney-General to be a member of the JSC might create an environment for him/her
to influence the decisions of some judicial officers as some of them might be tempted
to hand down decisions that would appease the Attorney-General so as to increase
their chances of being promoted from one judicial position to another.?®

Since delegates were concerned by the fact that the Chief Justice, as a member of
the JSC, may be involved in disciplining judicial officers which may raise conflict of
interest issues, one of the delegates clarified that the JSC regulations required it to
establish a tribunal to discipline judicial officials and the Chief Justice was not a member
of that tribunal.°

Hence, the Chief Justice’s membership at the JSC was necessary ‘just for a
question of appointing new judges and new officers.’*! However, the view that the JSC
was not involved in disciplining judges was challenged as ‘inaccurate’ on the ground
that one of the provisions of the draft Constitution provided that ‘one of the functions of
the Judicial Service Commission is to exercise disciplinary control over such persons and
remove them from office.’*? Since the majority of the delegates were opposed to the
inclusion of the Chief Justice and the Attorney-General as members of the JSC, the
provision, as recommended by the Drafting Committee, was adopted.*® After the
adoption of Clause 175(1), one of the delegates suggested that it should be fine-tuned by
the Technical Committee.** The rest of the debates focused on the other draft provisions
of the JSC which fall outside the scope of this discussion.*> However, it is important to
mention that initially, the draft constitution had outlined the functions of the JSC and also
stated that it had the power to carry out ‘any other function prescribed by this
Constitution.” This was amended to include ‘or Parliament’ to enable Parliament to
increase the functions of the JSC, where necessary.*® The 1967 Constitution was silent on
the question of whether the JSC had the power to discipline judicial officers.

IV. Reopening Clause 175

Almost four months after Clause 175 was adopted, the Drafting Committee
argued that it should be reopened for the delegates to, amongst other things, discuss
the composition of the JSC. This was because there were ‘a number of outcries in
relation to that composition.’*” Before it was reopened, the Chairperson of the
Drafting Committee argued that there was a need to amend Clause 175 and that

39 Ibid, p. 4068 (Mr Liiga).

0 Ibid, p. 4069 (Mr. Mulenga).

“1 Ibid, p. 4069 (Mr. Karuhanga).

42 Ibid, p. 4070 (Mr. Tibamanyaa).

3 Ibid, p. 4070.

“ Ibid, p. 4070 (Mr. Kweronda Ruhemba).

% Ibid, p. 4070 — 4075.

% Ibid, p. 4071 — 4073.

7 Ibid, p. 5468 (Chairperson of the Constituent Assembly).
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there was ‘unanimity’ among the delegates and the stakeholders such as the judiciary
and the law society that the Chief Justice, Deputy Chief Justice and Principal Judge
should ‘be excluded from membership of the Judicial Service Commission.”*® It was
also stated that there was ‘consensus among all the people, that the members who
are advocates be reduced, while members who were not lawyers, or who are not
practicing, should be increased.”*® The Chairperson of the Drafting Committee stated
that some people had recommended that the Chairperson and Deputy Chairperson of
the JSC should be lawyers and not just advocates, and should work full time.>® Thus, it
was recommended that the revised clause should ensure that ‘Advocates, Security
Organisations, the Public, the Judges, the Public Services, and the office of the
Attorney-General, are to be represented in the composition of the Membership of the
Judicial Service Commission, to achieve balance and a broad base.’>! This is because
these were people ‘interested in the administration of justice.”>> Thus, each member
was representing the ‘interests’ of his/her constituency.>® However, those who had
proposed the inclusion of as many people as possible at the JSC later changed their
minds and argued that it was not necessary for the magistrates and the law
enforcement agencies to be represented on the JSC otherwise ‘they would
unnecessarily make the Judicial Service Commission too big.”>* Much as the Chief
Justice and the Principal Judge were not to be members of the JSC, it was necessary
for the JSC to include a Judge of the High Court “for a linkage to be there between the
Judiciary and the Commission’ and for someone ‘who would represent the interest of
the Magistrates, Judges and so on.’>>

One delegate argued that the motion to reopen Clause 175 was based on the
facts that the advocates were the majority on the JSC yet they all worked in the same
field as judicial officers and some of the advocates may lose cases before some of the
magistrates who appear before the JSC for appointment as judges; and that it was
necessary for ‘all’ judges to also be represented on the JSC because they were
‘directly concerned with the day-to-day administration of justice’>® and that this
would have been in line with the approach followed in some commonwealth
countries such as the United Kingdom, Kenya and Papua New Guinea.”’ In the light of
the above arguments, the provision was reopened.

8 Ibid, p. 5269 (Prof. Kanyeihamba).

4 Ibid, p. 5270 (Prof. Kanyeihamba).

%0 Ibid, p. 5270 (Prof. Kanyeihamba).

51 Ibid, p. 5270 (Prof. Kanyeihamba).

52 Ibid, p. 5467 (Mr Wacha).

%3 Ibid, p. 5467 (Mr Wacha).

%4 Ibid, p. 5467 (Mr Masalu Musene).

55 Ibid, p. 5467 (Mr Masalu Musene).

%6 Ibid, p. 5468 — 5469 (Mr Masalu Musene).
57 Ibid, p. 5468 — 5469 (Mr Masalu Musene).
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When the provision was reopened, the issue of whether the judiciary should be
represented on the JSC was raised. Those who opposed the inclusion of the Chief
Justice and other members of the judiciary on the JSC argued that their presence
could lead to a conflict of interest (especially in cases where the Chief Justice was the
one complaining against a judicial officer) and it amounted to blurring the distinction
between administrative roles and judicial roles.>® In response, it was argued that the
Chief Justice was not expected to play any active role in the JSC. What was important
was for the judiciary to have their interests represented.* Since the delegates could
not agree on how to proceed with discussing Clause 175 (as many additional
amendments were suggested), the Chairperson decided to postpone the discussion to
a later stage and for the delegates to first deal with other less contentious provisions.®°

When the debate on the composition of the JSC resumed, the chairperson of the
Drafting Committee submitted that it was necessary for the initially adopted provision
to be amended so that the JSC is ‘not dominated by practicing lawyers’ and that it had
to include ‘people who do not normally actively participate in the administration of
justice. In other words, members of the public.”®! He explained the changes that were
proposed in the new amendment:

[I]t is proposed that Clause (2) be deleted and we insert the following instead:
"The Judicial Service Commission shall consist of...(a) ... the Chairman and the Deputy
Chairman who shall be — we have changed the word “advocates”, to “lawyers”, so as
to widen the field from which the appointing authority could choose... So, instead of
saying “advocates”, it is “lawyers of not less than 15 years standing and proven
integrity.” But there is an additional point... Again, our consultations have said that,
because of the nature of their work, the fact that they are the ones who recommend
candidates, they are the ones who discipline officers and administer the justice in the
various courts, the Chief Justice, the Deputy Chief Justice and the Principle [sic] Judge
should not be members of this Committee. So, in (a) we have said that, there should
be lawyers of not less than 15 years standing and proven integrity, other than the
Chief Justice, the Deputy Chief Justice, and the Principle [sic] Judge.®?

He added that

Then...again as a result of the representations we had, (b) should be a member
representing the Public Service Commission, one member representing the Public
Service Commission; (c) two members representing the Uganda Law Society. These
are the lawyers who are in active service. And then (d) Mr. Chairman, one judge to
represent the judges of the three courts of law - superior record - that is the Supreme
Court, the Court of Appeal and the High Court. Then (e), one representative of the

%8 Ibid, p. 5469 — 5470 (Mr. Kitariko); 5549 (Prof. Kanyeihamba).
%9 Ibid, p. 5470 (Mr. Ruzindana).

% Ibid, p. 5471.

% Ibid, p. 5531 (Prof. Kanyeihamba).

52 Ibid, p. 5532 (Prof. Kanyeihamba).

CONSTITUTIONAL LAW REVIEW
44



The composition and quorum of the Uganda Judicial Service ...

office of the Attorney-General nominated by the Attorney-General but not being
below the rank of head of the department. In other words, they do not want the
junior officers to be on these very important positions or anyone representing the
Attorney-General’s office should not be below the rank of a head of a department.53

He added that:

it was felt that education should be represented on this Committee. They are the
ones who set standards, who produce lawyers, who eventually become judges, and it
is befitting that education should be represented. So (f), one representative of the law
schools in Uganda. So, it does not matter how many law schools are in Uganda, at the
moment we have two, they would only elect one of their members to be a Member of
the Judicial Service Commission.®*

He argued that there was no need for the law enforcement agencies to be
represented on the JSC. However, the subordinate courts, that is ‘the Magistrates'
Courts, Chief Magistrate Grade one, and all the others below them’ had to have one
representative on the JSC because they were ‘involved very actively in the
administration of justice and indeed they do the bulk of the work.’®®

The above composition was meant to ensure that the JSC was not to be
dominated by advocates.®® When the Chairperson of the Constituent Assembly asked
the Chairperson of the Drafting Committee to clarify how the JSC was to be ‘informed
of candidates’ for appointment, he replied that:

in relation to the member representing the Public Service Commission, it was
envisaged that the Public Service Commission would nominated [sic] a member as
they have done in the previous occasions...However, in the case of people
representing the law schools and courts of superior record...those bodies, that is the
law schools, should meet whenever the need arises, and elect one of their members
to sit on the Judicial Service Commission. The same applies to the judges of the
superior courts that they should, whenever the need arises, sit and elect one of their
member to sit on the Judicial Service Commission. The others, obviously with relation
to Members of the public, the President would inform himself, through his usual
channels as he always does when appointing people of this nature. And then with
regard to the Attorney-General, we have said specifically that the Attorney-General
would nominate someone of not below the rank of head of department to represent
the chambers...In relation to the Chairman and Vice Chairman, again they are to be
nominated by the President for Parliament's approval. | think he would use his usual
methods of consultations before he discovers people of high integrity and character.®’
After the above submissions, delegates asked the Chairperson of the Drafting

% Ibid, p. 5532 (Prof. Kanyeihamba).
5 Ibid, p. 5532 (Prof. Kanyeihamba).
% Ibid, p. 5532 (Prof. Kanyeihamba).
% Ibid, p. 5532 (Prof. Kanyeihamba).
57 Ibid, p. 5533 (Prof. Kanyeihamba).
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Committee to explain the difference(s) between lawyers and advocates,®® whether
the law schools were to be represented by students or academics® and whether the
representative of the subordinate courts was to be a magistrate or clerk of such
courts.”® Another delegate wanted to know how the period of ‘15 years standing’ for
a lawyer to qualify as a member of the JSC was to be calculated. As he put it:

[W]hen do you determine that somebody is a lawyer? When he has got an LLB or
whether he is called to the bar? When exactly do you begin to describe somebody as
a lawyer? You know, you may graduate with an LLB but maybe it will require that you
should go to the Law development centre before you are truly described as a
lawyer...When do you become a lawyer? So that we start counting your 15 years.”*

Other delegate wanted to know why the chairperson of the JSC was required to
work fulltime,”? why the amendment removed the requirement which had been
included in the Draft Constitution that the lawyers representing the law society had to
be of 15 years standing’3 and why different ‘interest groups’ had to be represented on
the JSC.7* It was also not clear whether the Chairperson and Deputy Chairperson of
the JSC had to be practicing lawyers.”® It was also argued that since one of the
functions of the JSC was to advise the President on the appointment of judges, it was
not clear why law students and members of the public who did not have any legal
experience had to be members of the JSC.”® It was suggested that it would have been
better for the Uganda Prisons Services to also be represented on the JSC as it was
involved in the administration of justice.”” However, this view was opposed on the
ground that prison services should be represented at another appropriate
commission.”® It was submitted that since the Chief Justice and the Attorney-General
were ‘entrusted [with] the administration of justice in the country’, they should have
been members of the JSC..”° There was no need for such a large number of JSC. Only
seven members would suffice.®® It was also argued that the law school and Attorney-
General representatives could be replaced by the Director of the Law Development
Centre and that the judiciary should be represented by a Supreme Court judge.®!

% Ibid, p. 5533 and 5543 (Mr Masika).

% Ibid, p. 5533 (Mr Tigwezire); 5537 (Mr. Kategaya).
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73 Ibid, p. 5534 (Prof. Nabudere).

74 Ibid, p. 5534 (Mr. Mulenga).

75 Ibid, p. 5534 — 5535 (Maj.Gen.Tinyefuza).

78 Ibid, p. 5535 (Maj.Gen.Tinyefuza).

7 Ibid, p. 5538 - 5539 (Mr. Okwakol); 5540 (Mrs. Rhoda Kalema).

78 Ibid, p. 5541 (Lt. Col. Sserwanga-Lwanga); 5544 (Mr. Masika).

7 Ibid, p. 5541 (Lt. Col. Sserwanga-Lwanga). See also 5542 (Mr. Henry Kyemba) arguing that the Chief
Justice should be a member of the JSC.
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In response to some of the above questions and comments, it was argued that
including well-informed members of the public on the JSC (non-lawyers) would enrich
the JSC deliberations as their views would enable the JSC ‘to service the interests of
the public who are the biggest victims of the administration of justice.’®? It was
submitted that amendment had the potential of turning the JSC into a ‘congress’ of
eleven members because of the many interest groups that were being represented??
and that there was ‘a lot of duplication’ because the representatives of Attorney-
General’s Office, the law schools and the Chairperson and Deputy Chairpersons were
also likely to be members of the Law Society.®* It was not necessary for the law
schools and the magistrates to also have representatives on the JSC.%> The workload
at the JSC did not require the appointment of a fulltime Chairperson or Deputy
Chairperson® but that instead, the JSC’s executive/administrative officers should
work fulltime.®” Since the JSC had been entrusted with many functions, its
composition also had to be ‘wide.’® This required the inclusion of members of the
public on the JSC who were ‘well informed and who can actually contribute to the
improvement of the administration of justice.’®® However, another delegate argued
that if possible, it would have been better for one of the members of the JSC
representing the public to be a peasant as peasants were most ‘affected’ by the
administration of justice.®® One delegate was of the view that it was not clear why
non-practicing lawyers, who had ‘nothing to do with the law’ would have been more
beneficial to the JSC than practicing advocates.®® It was submitted that the reasons
advanced to exclude the Chief Justice, the Deputy Chief Justice and the Principal
Judge from the JSC were also equally applicable to the Justice of the Supreme Court
who was to represent the judiciary on the JSC.>? It was not clear why the Attorney-
General had to send a representative to the JSC yet it would have been better for
him/herself, as a senior government official, to represent the executive.®® Because of
their busy schedules and the JSC required a fulltime Chairperson, the Chief Justice and
Deputy Chief Justice should not be appointed as chairperson and deputy chairperson
of the JSC respectively. However, they should remain members of the JSC** even if
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8 Ibid, p. 5536 (Mr. Ruzindana).
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the Chief Justice was ex-officio member of the JSC.?> One of the delegates argued
against the ‘idea of a commission being representative.’®®

In his view, members of the JSC, like those of other commissions, should be
appointed ‘in their own capacity and on merit with their experience’ as opposed to
serving different ‘interest groups.””” Many delegates argued that appointing JSC
members to represent the interests of their ‘constituents’ was likely to compromise
its independence as each member would be interested in safeguarding the interests
of those who sent him/her.?® It would also be contrary to the approach adopted when
dealing with the membership of other constitutional commissions.® The best
approach, it was argued, was to provide for requirements or qualifications that one
has to meet or have to be appointed as a member of the JSC.%° Thus, it would have
been better to appoint retired or serving judges, advocates and local administration
(saza) chiefs.'% One delegate argued that it was not clear why the requirement that
one had to be qualified to be appointed as a judge for them to be appointed as
Chairperson of the JSC was being ‘dropped’ yet the JSC was substantially mandated to
deal with appointing, promoting and disciplining judicial officers.1%? It was submitted
that it was not clear whether a judge who is appointed to represent the judiciary at the
JSC had to first resign from the judiciary to avoid conflict of interest in case such a judge
was to apply for promotion in the future or investigated by the JSC.1%3 One delegate
suggested that to avoid potential conflict of interest, a practicing advocate should not
be appointed as a chairperson or deputy chairperson of the JSC. This is because during
his/her work at JSC, he/she was likely to confront some of the judicial officers that
he/she was likely to appear before in courts.' The Constitution should also provide for
people who are disqualified from serving on the JSC.10

In response to the above questions and comments, members of the Drafting
Committee argued that they had proposed a high number of JSC members to make
the Commission as representative as possible as some countries such as Ghana had
done where such bodies had up to 40 members. In Uganda, the number had to be eleven
because of the country’s financial challenges'®® and the JSC had been entrusted with
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many responsibilities including disciplining judicial officers.’%” It also needed a fulltime
chairperson to be able to execute its mandate effectively.1%® The representatives of
the law schools and magistrates were to be selected by their respective bodies and
their names forwarded to the President to appointment with the approval of
Parliament.!® The criticism that it was not clear whether lawyers included advocates
was to be addressed by expressly stating in the Constitution that the lawyers had to
be ‘non-practicing.’*'° The inclusion on non-practicing lawyers was meant to ‘widen
the pool’ for the President to appoint JSC members from lawyers who had ‘retired’
from, or had never been involved in, private practice.111 Since judicial power is derived
from the people, it was important for people of different backgrounds to be
represented on the JSC.11?

In the light of the many submissions, especially criticisms, on the proposed
amendment, the Chairperson of the Drafting Committee explained why the committee
had suggested those amendments. Since there was no time to draft a new provision
to replace the one heavily criticised, he asked members to either adopt, amend or
reject the provisions his committee had tabled.''® He added that since the Chief
Justice was the head of the Judiciary, appointing him/her as a member of the JSC
would have meant that he was required to implement the orders of the Chairperson
of the JSC who was his/her ‘junior’ in the judicial hierarchy. This would not have been
‘in accordance with his dignity.”*'* The reason why the Attorney-General should not
be a member of the JSC was because:

Ugandans do not want the administration of justice to be influenced by the
government at all and they reckon that the Attorney-General is the representative of
the government and therefore, he is likely to bring the policies of the government of
the day to bear on the work of the Judicial Service Commission.'®

Thus, he/she should instead ‘send a representative.”116 Whether or not the
chairperson of the JSC was a practicing lawyer was immaterial. What is important is that
he was a person of integrity who would be able to recuse himself from a matter in case
of conflict of interest.117 He ‘conceded’ that the provision would have been ‘clumsy’ to
provide that JSC members should include the representatives of the law schools and
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representatives of judicial officers.118 The preferrable approach would have been for
the provision to state that such a member was to be ‘appointed by the President on the
advice of the Law Society or in the case of the Faculty of Law and so on and so forth.”1%®
On the issue of whether the JSC was to be a representative body, he argued that:

the reason we [the committee] had originally formulated it as representatives is
that people from the judges and from the Law Society complain that if you simply put
the number without ensuring that actually it is that body which sends there their
representatives, then either the President or as advised by the Attorney-General, may
simply select those people from those organisations who support their policies who
happen to support the party in power and claim in the Constitution that we have
elected five people to represent the bodies, when in fact, they do not reflect the
sensitivities and views of those bodies. So, they were insistent that let the body
concerned, in this case the Law Society, in the other case the Judges, themselves
nominate. We can decide how they should nominate, but they can find their way and
then the President will nominate their man not the man of the Attorney-General.!?°

He also gave a brief history of how the Chief Justice became the Chairperson of
the JSC in the 1962, 1966 and 1967 constitutions.'?! He emphasised that the JSC
should not only be ‘independent from government’ but also ‘from the judges’ and
that is why the Chief Justice should not be its chairperson.'??> The committee was not
opposed to the President appointing a retired judge as the chairperson of the JSC
provided that President was of the view that he/she will do the job.1?® Parliament was
expected to scrutinise each person appointed by the President. It was not expected to
rubberstamp the appointments.’?* In light of the above submissions, the Chairperson
of the Constituent Assembly asked members to discuss each of the proposed
amendments individually.'® The next part of the article deals with the discussions
that are relevant to each paragraph.

Chairperson of the JCS

At this stage, the draft provision on the JSC had been renumbered Clause 169. It
was suggested that Clause 169(1)(a) should provide that the JSC ‘shall consist of;
a) The Chief Justice who shall be the Chairman.’*?® This was a reproduction of Article
190(1)(a) of the 1967 Constitution. The mover of the motion argued that since the
Chief Justice was the head of the judiciary, it would have been better for him/her to
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also chair the JSC which was responsible for appointing, promoting and disciplining
judicial officers.'?” He added that the issue of conflict of interest does not arise
because the Chief Justice does not appoint judicial officers ‘unilaterally’ and that the
‘appointments...are made by the President.’'?® He also had ‘nothing to do with
disciplinary matters affecting judges and magistrates.’*?° Therefore, being the head of
the JSC would enable him to ensure that it functions ‘effectively.’*3° In response to the
above submissions, the delegates asked the mover of the motion to clarify why he
thought the Chief Justice would not be involved in disciplining judicial officers yet one
of the functions of the JSC was to enforce discipline,’3* how the Chief Justice might
deal with a complaint against him before the JSC,32 and why it was necessary for the
chairperson of the JSC to be a lawyer.'33 One of the delegates argued that he was ‘not
convinced’ that the Chief Justice should be the Chairperson of the JSC simply because
of the fact that he was the head of the judiciary.’®* 13° The mover of the motion
responded to the above questions by arguing that there was a different procedure
under the constitution for dealing with a complaint against the Chief Justice. Such a
compliant is not handled by the JSC.13¢ Likewise, the JSC did not directly deal with
disciplinary matters against judicial officers. Such matters were dealt with by the
registrars who only reported to the JSC of the actions they had taken.'3” Since the JSC
deals with ‘administration of justice’, its chairperson had to be a lawyer.'3® When the
Chairperson of the Constituent Assembly asked the delegates to either adopt or reject
the amendment, they rejected it. Thus, they voted against the proposal that the Chief
Justice should be the Chairperson of the JSC.1%°

As a result, delegates were asked to propose new amendments. One of them
suggested that for one to be appointed as Chairperson of the JSC, he/she should be ‘a
judge’ or ‘a pleader’ — that is, someone with practical legal experience. He thus
recommended that such a person should have the same qualifications as the judge of
the High Court or Court of Appeal.’*® Two delegates argued that the Chairperson
should be a lawyer of not less 15 years’ experience whether or not he/she was a
judicial officer or legal practitioner. This would have been ‘all embracing’ to include
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not only those with practical experience such as judges, magistrates and advocates in
private practice but also those in the opposite category such as jurists.'*! The majority
of the delegates supported the proposal to the effect that for someone to be
appointed Chairperson or Deputy Chairperson of the JSC, he/she should have had
practical experience.*? However, since the mover of the amendment had not
provided the exact formulation, the Chairperson of the Constituent Assembly
summarised the gist of the proposed amendment as follows: such a person ‘must
have served as a Justice of Appeal or judge of the High Court or a court of similar
jurisdiction to such a court or has practiced as an advocate for a period not less than
15 years before a court having unlimited jurisdiction in civil and criminal matters.’%43
He emphasised the fact that the formulation above included the ‘principles’ and that
the exact wording of the provision was to be refined during drafting.!** It was also
clarified that a practicing or ‘retired’ advocate might be appointed as Chairperson of
the JSC. If a practicing advocate is appointed as the Chairperson of the JSC, he/she
should ‘retire immediately’ from private practice.*> However, he/she ‘can...go back
to’ private practice ‘after’ ceasing to be a Chairperson of the JSC.1#¢ He or she also had
to work fulltime.#

Two observations should be made about the above discussion relevant to the
chairperson of the JSC. First, the discussion shows that the provision that was adopted
by the Constituent Assembly was to the effect that the Chairperson of the JSC had to
have the same qualifications as a judge of the Court of Appeal or High Court. However,
the final provision in the Constitution states that such a person has to have the same
qualifications as a Justice of the Supreme Court. It is not clear at what stage and why
that change was introduced and by whom. Second, the drafters of the Constitution
expected the Chairperson of the JSC to have practical experience as a judge, retired
judge or ‘retired’ advocate. The submissions show that most delegates did not expect
a serving judge to be the chairperson of the JSC. This is because of potential conflict of
interest issues. It is also one of the reasons they invoked when objecting to a
magistrate being one of the members of the JSC (as the discussion below illustrates).
Otherwise, they would have discussed this issue in great detail. It is also because of
this that only one judicial officer, a Supreme Court judge, was expressly included as a
member of the JSC. They expected the chairperson of the JSC to be a ‘retired’ judicial
officer or an advocate in private practice (who was required to ‘retire’ upon appointment).
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Person Nominated by the Public Service Commission

Initially, Clause 169(1)(b) as drafted by the Legal and Drafting Committee stated
that one of the members of the JSC was to be a ‘representative of the Public Service
Commission.” The Chairperson of the Constituent Assembly asked the Chairperson of
the Drafting Committee to explain whether this meant ‘a person nominated by the
Public Service Commission.”'*8 In response, the Chairperson of the Drafting Committee
said that he

accepted the suggestion... that instead of saying representative of so and so, we
say a member appointed by the President on the advice of say; the Law Society or in
the case of the Public Service, on the advice of the Public Service Commission. So, he
is a member appointed on the advice of so and so.'*°

One delegate wanted to know whether this was not meant to cater for another
member of the public yet under another provision, the President was to appoint ‘two
members of the public who shall not be lawyers’ to the JSC. In other words, there
were to be three members of the public on the JSC.**? It was also clarified that the
person nominated by the Public Service Commission was ‘most likely’ not to be a
lawyer.’>? This was justified because out of the eleven members of the JSC, only three
were to be ‘non lawyers.’1>2

One delegate argued that the number of the non-lawyers should have been
reduced to two so that the provision on the person nominated by the Public Service
Commission is combined with the one dealing with the two representing the public.?>3
The Chairperson of the Legal and Drafting Committee had ‘no problem... in combining
the two.’?* This view was also supported by another delegate who ‘emphasised’ that
‘this is not representation of the Public Service Commission’ otherwise the one of the
commissioners of Public Service would have been appointed as a member of the JSC.*>°

However, three delegates argued against deleting Clause 169(1)(b) on the basis
that the JSC needed a member with expertise in public service issues. This was totally
different from any member of the public.’*® Against that background, Clause 169(1)(b)
was retained. Thus, one of the members of the JSC has to be nominated by the Public
Service Commission. He/she is not ‘deployed’ at the JSC to protect the interests of
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the Public Service Commission. His/her mandate is to ensure that the JSC complies
with the relevant public service policies.

Representatives of the Law Society

The Chairperson of the Constituent Assembly asked delegates to decide whether
the JSC was to have two members from the Uganda Law Society (ULS).>” One of the
delegates asked the Chairperson of the Drafting Committee to explain why it was
necessary for the ULS to nominate two members to the JSC yet ‘one could be
adequate.’**® The Chairperson of the Legal and Drafting Committee replied that:

Obviously, the Law Society - the tradition is that there are two types of lawyers,
junior lawyers who have just started and who are aspiring to be senior counsel, then
there are also very distinguished lawyers who have been in the business for a very
long time who are complacent about their terms of service and so forth but who are
concerned obviously about the higher values of the law. So, it is important to have
two. One reflecting the views of the senior lawyers and one of the junior lawyers.'>®

In response, two delegates argued that one ‘representative’ from the ULS was
enough to represent both junior and senior lawyers.'® This would also have
minimised the possibility of ‘conflict of interest’ as one lawyer, as opposed to two,
would be sitting in matters dealing with the judges before whom they were likely to
appear in the course of their legal practice.’®! Other delegates supported two ULS
representatives to the JSC for different reasons. For example, ‘because of the gender
balance. One lawyer for the men and another one for the women.’®? It was also
argued that that was the ‘tradition’ irrespective of the gender issue. Those two
lawyers should not be ‘junior lawyers’ but experienced ones ‘of 15 years standing.’163

He added:

As of now, even with a smaller Judicial Service Commission, we have two
practicing lawyers and the tradition has been to have one Kampala based lawyer and
one Lawyer practicing outside Kampala to give the views of the Legal profession
upcountry. So, it would look like you are turning away from the Law Society if we
reduce the number of the lawyers in the Judicial Service Commission when overall we
have increased the membership of the Judicial Service Commission. So, it could be
seen in that light that we have taken from the legal society.1®*

In response to the above submission, the chairperson of the Drafting Committee
agreed with the view that two lawyers from the ULS were necessary for one ‘to
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represent the metropolitan Kampala and the other one outside’ and that both lawyers
should be ‘experienced’ with at least ‘15 years standing.’*> It was also argued that the
ULS should have the discretion to decide whether the lawyer was ‘capable’ to be
nominated to the JSC whether or not he was of 15 years standing.’®® However, this
view was not supported. Thus, the delegates adopted Clause 169(1)(c) to be included
in the Constitution to provide that ULS was to nominate two lawyers ‘of not less than
15 years’ standing.'®”

Therefore, the understating is that one lawyer should represent those in Kampala
(or in cities) and another lawyer to represent those in rural areas. It is preferrable that
there is gender balance — one male and one female. However, the delegates did not
emphasise this. The Uganda Law Society has the discretion to determine how the two
lawyers are nominated. What matters is that the process ensures that ‘urban’ and
‘rural’ lawyers are nominated. The debates of the Constituent Assembly show that in
the case of law teachers, the delegates would have expected the relevant law schools
to ‘elect’ their ‘representatives’ had the provision been included in the constitution.
Likewise, in the case of judges, it was explained that some of them would have been
‘embarrassed’ if they were required to campaign for election to represent the
judiciary at the JSC. It is because of this that the President nominates a judge as a
member of the JSC in consultation with other judges. This implies that in the case of
the ULS, nothing bars them from conducting elections and the ‘winners’ are
nominated to the JSC. Once such lawyers have been nominated by the ULS, the
President is obliged to appoint them. However, Parliament can decline to approve
them. The same argument applies to other nominees under Article 146(2).

Although the question of how the period of ‘15 years standing’ should be
calculated was not expressly answered, the drafting history of Article 146 indicates
that the period is calculated from the time the person starts practicing law. He/she
must have ‘actually’ practiced law in courts for a minimum of fifteen years. It is not
enough that he/she has had a practicing certificate for 15 years. The two JSC
members nominated by the ULS are not deployed to protect the interests of the
Uganda Law Society. In other words, they are not representatives of the ULS. Their
mandate is to ensure that the JSC benefits from the expertise of the ULS.

The Supreme Court Nominee

Clause 169(1)(d) provided for the appointment of one judge to represent other
judges at the JSC. The Chairperson of the Constituent Assembly submitted that a
Supreme Court judge was most suitable for that role because he/she had the ‘same
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qualifications as the advocates’ representing the ULS.1%8 One delegate argued that it
was not necessary to stipulate the court from which such a judge should come. The
judges should have the discretion to nominate their representative.’®® Some judges
reportedly informed the Drafting Committee that they would find it embarrassing to
campaign for nomination.'”? It was argued that judges should not be expected to
campaign for nomination to the JSC and that instead, the President should exercise
discretion and appoint any Supreme Court judge of his choice. Thus, it was proposed
that the provision should state that the JSC should include a ‘justice of the Supreme
Court to be appointed by the President.”!”! This amendment was opposed on the
ground that judges should have the power to choose someone who will ensure that
‘their interests are properly catered for’ and to whom they will ‘present their
views.”172 It was also argued that it was better for a judge of the Supreme Court to sit
on the JSC because he/she was ‘not looking at very many more opportunities to go
up’ and thus more likely to be independent.!’3 The Chairperson of the Drafting
Committee argued that there was a need to ‘strike a balance’ between the two
irreconcilable positions above. He thus suggested that the judge in question should be
from the Supreme Court. However, the judges of the High Court, Court of Appeal and
Supreme Court should participate in nominating him/her. Thus, they will be able to
nominate someone who will ‘take their interest into account.”*’* Hence, the provision
could state something to the effect that ‘he should be a judge of the Supreme Court
to be appointed by the President nominated by the three branches of the judiciary.’'”>
It was argued that this provision was not applicable to the Chief Justice. Thus, the
Chief Justice was ineligible for nomination to the JSC.176 One delegate wanted to know
how judges, who did not have an association, would be able to nominate one their
‘representative’ to the JSC.”7 The Chairperson of the Constituent Assembly asked one
of the delegates who had worked in the judiciary to explain, hypothetically, how
judges were expected to nominate one of their colleagues.'’® He argued that:

In my time, judges held what they called Judges meetings and during such Judges
meetings, many things were discussed and | believe this could be one of them. | do
not think they would want to campaign or canvass for any particular one but | believe
they would wish to be associated with the choice and not just someone nominating

188 Ipid, p. 5563.

189 |pid, p. 5563 (Mr Kirenga).

70 Ibid, p. 5563 (Mr Mulenga).

71 Ibid, p. 5563 (Mr Mulenga).

72 |pid, p. 5564 (Mrs. Matembe).

173 Ibid, p. 5564 (Chairperson of the Constituent Assembly).
174 Ibid, p. 5564 (Prof. Kanyeihamba).

175 5564 (Prof. Kanyeihamba).

176 Ibid, p. 5564 (Mr. Kayonde and Chairperson of the Constituent Assembly).
77 Ibid, p. 5565 (Mr- Bidandi Ssali).

178 Ibid, p. 5565.
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for them. So, it should be a choice from the Supreme Court by the judges themselves.'”?
The Chairperson of the Constituent Assembly interpreted that submission to mean
that ‘the President would appoint in consultation with the judges of the three
courts.”*® One delegate was concerned that the JSC was likely to be turned into a
‘trade union’ as each representative was expected to represent the interests of his/her
‘group.” According to him, the details of those to be nominated to the JSC should be
left to the President and Parliament to decide.’®! In response to this concern, the
Chairperson of the Constituent Assembly argued that the delegates were trying to
ensure that the provision was as flexible as possible.*®? Another delegate added that:

we have tried or we are trying to make a very independent Judicial Service
Commission and we wanted to pre-empt any bias or political influence. If you are
going to leave it to the Attorney-General to recommend, he is a person likely to
express his own bias in this choice and the reason we are putting in various persons to
speak for certain communities is so as to restrict whoever is choosing to a certain
choice as already made by those bodies themselves.83

In light of the above submissions, the Chairperson of the Constituent Assembly
summarised the ‘agreed’ upon position as follows: he/she ‘should be a judge of the
Supreme Court appointed by the President in consultation with judges of the
Supreme Court, Court of Appeal and the High Court.”*®* This amendment was adopted.
Thus, the President, before nominating the judge to Parliament for approval, must
consult with the judges. There should be a process through which they are consulted
on the Supreme Court judge before he/she is nominated by the President to ‘represent’
them. Thus, the drafters of the Constitution were of the view that the Attorney-General
should not recommend such a judge to the President for nomination. Any appointment
purportedly made without consulting with all the judges of the three courts is invalid. In
the author’s informal discussions with some judicial officers, they informed him that
although they had been in the judiciary for ‘several years’, they were not aware of the
consultation process in question. This creates room for the argument that judges are
not being consulted before their ‘representative’ to the JSC is nominated.

Attorney-General Representative

In its draft amendment, the Drafting Committee had suggested that the
Attorney-General’s representative should be one of the JSC members. During the
debates on Clause 169(1), one of the delegates argued that the Attorney-General ‘himself’

79 Ibid, p. 5565 (Mr. Maslka).
180 Ipid, p. 5565.

181 Ipid, p. 5565 (Mr. Komakec).
182 hid, p. 5565.

18 Ibid, p. 5565 (Mr. Masika).
18 Ibid, p. 5565.
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as opposed to his representative, should be a member of the JSC.'8> He advanced two
reasons for his submission:

First of all, he is in charge of the judicial system or the Ministry of Justice and the
judicial system. Secondly...[i]f you are fearing that he has some influence to bring to
bear on the Judicial Service Commission, obviously, his nominee will always carry his
views.186

This view was supported by another delegate on the ground that as a member of
the JSC, the Attorney-General would be in a better position to ‘pull the strings to get
the money’ from the government to ‘provide’ for the JSC.¥” It was also argued that
the Attorney-General had ‘political information’ needed to decide whether or not
someone should be appointed as a judge and should be a member of the JSC to
‘represent the government.”'88 The fact that the Attorney-General was likely to
advocate for government positions at the JSC was not good enough to exclude him
because all the other JSC members also had their ‘prejudices’ and that ‘it is a question
of balancing prejudices.”*® The submission that the Attorney-General was responsible
for ‘getting money’ for the JSC was disputed by one of the delegates who argued that
that was the responsibility of the Permanent Secretary of the Ministry of Finance.'®°
In that case, the Permanent Secretary or Solicitor General should have been members
of the JSC.1%*

The view that the Attorney-General should be a member of the JSC was opposed
on the grounds that: his membership would create a ‘protocol problem’ because he
was a cabinet minister yet the Chairperson and Deputy Chairperson of the JSC were
not ‘at that ministerial status’;%? the Attorney-General ‘will never have the time’ to
attend JSC meetings and ‘will always send a representative’;**® he was very likely to
be ‘a domineering figure’ at the JSC and will ‘influence the members to appoint’ the
people he wants to be appointed as judges.’® It was argued further that being a
politician, the Attorney-General was not a suitable person to be a member of the
JSC.1% He could be replaced by the Solicitor General on condition that the latter was
an ex-officio member of the JSC.1%®

18 Ibid, p. 5566 (Mr. Kutesa).

18 Ibid, p. 5566 (Mr. Kutesa).

187 Ibid, p. 5566 (Mr. Malinga).

188 |pid, p. 5568 (Maj. Gen. Tinyefuza).

18 Ibid, p. 5569 (Mr. Amama Mbabazi).

%0 1pid, p. 5566 (Mr. Kitariko).

1 Ipid, p. 5566 (Mr. Kitariko); 5567 (Mr. Ssendawula) — arguing that the Solicitor General should be a
member of the JSC.

192 Ipid, p. 5566 (Mr. Sendaula).

193 Ipjd, p. 5566 (Mr. Karuhanga).

9% Ibid, p. 5567 (Mr. Karuhanga). See also 5569 (Prof. Kanyeihamba).

95 Ibid, p. 5567 (Mr. Onegi Obel).
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It was also argued that if the Attorney-General is unable to attend JSC meetings,
he could send someone to represent him.'®” This could the Solicitor General or one of
‘his departmental heads.’**® However, one of the delegates argued that the Solicitor
General was ‘one of the busiest Permanent Secretaries’ in the country and there was
a very high possibility that ‘every time’ he was going to send a ‘junior’ officer to
represent him at the JSC meetings.'®® The view that the Solicitor General was too busy
to attend JSC was disputed by one delegate. He argued that he/she would have been
to find the time from his schedule to attend the meetings and that ‘if he is named as
the commissioner, he has no right to send anybody else. Either he will be absent or he
will participate.”2® |t was suggested that a provision should be included in the
constitution to the effect that one of the JSC members shall be ‘[t]he Attorney-General
or his representative not below the grade of head of a department.’?°! However, this
motion was opposed on the ground that it was likely to undermine the expected role
of the Attorney-General at the JSC as there was no guarantee that the person to represent
him/her would be well conversant with the ‘political content’ that the Attorney-General
had.?? It was also likely to be ‘confusing’ because the Attorney-General would have
sent different representatives to different JSC meetings.?% It was suggested that the
motion should be amended and restricted to the Attorney-General and remove the
representative ‘bit of it.’2% This amendment was supported and the provision
adopted.?% Thus, the Attorney-General was to be a ‘full’ member of the JSC.

However, immediately after adopting the amendment, one delegate suggested
that ‘we say the Attorney-General shall be an ex-officio member so that he does not
have to be confirmed by Parliament again and then the article should be redrafted
such that this should come at the end.’?°® This amendment was not opposed.
Although it was not formally adopted as the other amendments, the Chairperson of
the Constituent Assembly stated that the drafters will include it in the Constitution
since ‘the Attorney-General is ex-officio because he will have been appointed as
Attorney-General and confirmed by Parliament anyway.’?%” Thus, the Attorney-

97 Ibid, p. 5566 (Mr. Kutesa; Mrs. Mwondha); 5568 (Mr Agard Didi) — he also argued that the Solicitor
General was not a ‘constitutional office’; 5568 (Mrs.Miria Matembe) — she argued that the Attorney-General’s
office was separate from that of the Solicitor General and thus, the latter could not represent the former; 5568
(Maj. Gen. Tinyefuza).

%8 Ibid, p. 5567 (The Chairman of the Constituent Assembly). However, a member ‘appointed by name’ is not
allowed to delegate someone else to represent him/her at the JSC, see 5570 (Dr. Odur).

99 Ibid, p. 5567 (Prof. Kanyeihamba).

200 /pid, p. 5567 (Mr. Mulenga).

21 Ipid, p. 5569 (Mr. Tigwezire).

202 1pid, p. 5569 (Mr Mulega).

203 |pjd, p. 5569 (Chairperson of the Constituent Assembly).
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General is an ex-officio member of the JSC. He/she can participate in the proceedings
of the JSC like any other member. However, he/she does not have a vote in case the JSC
has to cast a vote to make a decision. This is evident from the delegates’ understanding of
the status of an ex-officio. As explained above, while introducing clause 175 (which
was later renumbered Article 146 in the final constitution) for debate, one of the
members of the Drafting Committee emphasised that if appointed an ex-officio
member of the JSC, the Attorney-General was not to have ‘any voting’ right during the
JSC meetings.?®® Unlike the other members of the JSC who are supposed to be
‘neutral’, the debates above suggest that the Attorney-General is expected to protect
government interests during the JSC meetings. Therefore, he/she is a government
representative. However, as the discussion below illustrates, under the Judicial
Services Act and the Judicial Service Commission Regulations, the Attorney-General
has more ‘powers’ than other members of the JSC in matters relating to the
appointment, dismissal and demotion of judges. This is contrary to the role of the
Attorney-General as anticipated by the drafters of the Constitution.

Representative of the Law Schools

Clause 169(1)(f) had provided for the representative of the law schools to the JSC.
One of the delegates argued that it should be deleted because ‘we are making this
commission very huge and immediately it is too big, the function is also not good when
the commission is big.’?%° One delegate supported the retention of the provision on
the basis that one of the functions of the JSC was to disseminate information ‘to
judicial officers and the public about law and administration of justice’ and that a jurist
would be in a better position to make a very good contribution in that regard as a
member of the JSC.21° Another delegate argued that the provision should be deleted
because nominating such a representative was likely to be ‘problematic’ in the future as
more and more law schools were being established in the country and that the function of
educating lawyers about the law was being carried out by the Law Council 2*! It was also
argued that including ‘law teachers’ would have made the JSC ‘rather too big’ which
would have increased the risk of the leakage of confidential details discussed by the
members.?!? It was also argued that the law teachers’ representatives should go to the JSC
‘via the Law Society.”?!3 It was against that background that Clause 169(1)(f) was deleted.

Representative of the Magistrates

Clause 169(1)(g) had provided for the representative of the magistrates to the JSC.
One delegate suggested that this provision should be deleted because ‘it would be unfair

28 Ipid, p. 4066 (Mr. Mulenga).

299 Ipid, p. 5570 (Mr Maliro Gaston).
210 1pid, p. 5571 (Lt. Mayombo).

21 1bid, p. 5571 (Mr. Malinga).
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for any magistrate to be nominated on the Judicial Service Commission because his
colleagues would put too much expectation on him and he will not be able to deliver in
any case.”?!* It was also argued that ‘you cannot bring a magistrate to sit with a judge of
the Supreme Court at the same level. It cannot be.”?%% It was also submitted that as
‘aspiring judges’, the magistrates should not be members of the JSC for the same reasons
given in opposing the judges of the High Court and Court of Appeal from being members
of the JSC.?%® Since no delegate supported the retention of the provision, those present
supported its deletion.?!” With the deletion of two provisions, the Chairperson of the
Constituent Assembly pointed out that the JSC was ‘now’ left with nine members.2!8
After approving the deletion, Clause 169(3) was also approved to the effect that the
Chairperson of the JSC shall work on a ‘full time basis and not practicing meanwhile.?*®

\V. The Quorum for the JSC

The drafting history of Article 146 is silent on the quorum of the JSC. However,
one of the contentious issues during the drafting of Article 146 was whether the JSC
members nominated by the different ‘entities’ were ‘deployed’ by those entities to
protect or represent their interests. Many delegates were of the view that this was
not the case. However, others were of the opposite view. The prevailing view was that
as an independent body, the JSC did not have representatives. In other words, it is not
a trade union. This implies V. each member, with the exception of the Attorney-
General, is there in his/her individual capacity although nominated by a given entity.
Thus, the Constitutional Court’s view that the Attorney-General is an independent
member of the JSC??°is not supported by the drafting history of the Constitution.
However, each area of expertise has to be represented for the JSC to be able to carry
out its functions effectively. Thus, the drafters of the constitution never anticipated a
situation where one of the members, apart from the Chairperson, would be missing.
Even in the case of the Chairperson, he/she would be represented by the Vice
Chairperson and that is why Article 146 provides for the Vice Chairperson. This then
raises the question of the quorum of the JSC. The quorum is provided for under
section 13 of the Judicial Service Act??! which states that:

(1) The Chairperson shall preside at all meetings of the Commission, and in his or
her absence, the Deputy Chairperson shall preside; and in the absence of both of
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them, the judge of the Supreme Court referred to in Article 146(2)(d) of the Constitution
shall preside.

(2) The quorum at meetings of the Commission shall be six.

(3) Every decision of the Commission shall, so far as possible, be by consensus.

(4) Where there is no consensus, decisions shall be by a majority of all the members.

(5) In any vote under subsection (4), each member of the Commission shall have
one vote, and none shall have a second or casting vote.

(6) In any matter of discipline or a proposal to remove a judge or other judicial
officer, the decision shall be carried by at least six members of the Commission at a
meeting at which the Attorney-General is present.

(7) Subject to the provisions of the Constitution, the Commission may act
notwithstanding the absence of any member or any vacancy in the office of a member.

(8) The Commission may regulate its own procedure.

The drafting history of the Judicial Service Act shows that the Judicial Services Bill
did not include a provision on the quorum of the Commission. This provision was
introduced by the Legal and Parliamentary Affairs Committee (hereafter LPAC) in its
report on the Bill. In motivating as to why the provision on the quorum was necessary,
the chairperson of the LPAC stated that:

The Bill does not give the quorum for a proper meeting of the Commission
though the number of the Commissioners including the ex officio Member, the
Attorney-General, is known. It therefore, recommends that the quorum of such a
meeting should be mentioned in the Bill so that we know what constitutes a proper
meeting. It should provide that so many people must be present before a proper
meeting is constituted.???

On the question of whether members will be able to select amongst themselves a
chairperson in the absence of the substantive chairperson, the deputy chairperson
and a Supreme Court judge,??® the chairperson of the LPAC answered that:

This matter was considered by the Committee but we found that the quorum
which we have suggested or we are proposing to include in the Bill cannot be raised in
absence of the three people who are listed, because, we are proposing a quorum of
six and this would necessitate at least the judge of the Supreme Court who is a
member to be present and it has been provided for here that in the absence of the
Chairperson, Deputy Chairperson, a Justice of the Supreme Court who is a member of the
Commission presides over the meeting. So, it will not be possible to have a quorum in
the absence of all the three Commissioners. So, the situation does not arise.?%

Another question related to the requirement that the Attorney-General has to be
present at all meetings dealing with disciplining or dismissing judicial officers.

222 Hansard of the Sixth Parliament of Uganda (12 February 1997) 1297 (Mr. Kirenga).
223 |bid, p. 1304. The question was asked by Mr. Karuhanga.
224 |pid, p. 1304 (Mr. Kirenga).
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The chairperson of the LPAC answered that:

another point which was raised ... [related to] the need for the presence of AG
[Attorney-General] when the Commission is making proposals to the President for
appointment of a Judicial Tribunal to recommend the removal of a judge. We must
appreciate that although the appointment of some judicial officers in the absence of
the Attorney-General can be done, | think that the removal of a Judicial officer is more
serious and requires care compared to the appointment because by making an
appointment, you are giving somebody, but with the removal, you are removing what
you had already given. So, | think it is a serious business that requires the Attorney-
General to be present and the Committee maintained...that position although
suggestions were made need not be present.??®

However, one of the delegates argued that the above proposed provision was
contrary to Article 147(2) of the Constitution which provides that ‘[t]n the performance of
its functions, the Judicial Service Commission shall be independent and shall not be
subject to the direction or control of any person or authority.’??® He added that:

The effect of this Amendment would mean that even if all the members are
present, except the Attorney-General, they will not transact any business which has
anything to do with removing a magistrate... It would mean that the absence of the
Attorney-General would stop them from deliberating and if the Attorney-General
decided to absent himself on as many meetings as he wants, where there is removal
of a magistrate who is brother or his friend, the Judicial Service Commission, by
empowering him in this is subjected to the Executive control of this. In other words,
the Judiciary or that body is subject to Executive control.??’

In response to the above submission, it was argued that there was no doubt that
the JSC is independent. However, ‘the Attorney-General is part and parcel of that
Judicial Service Commission. So, he cannot be said to be influencing something where
he has a right to be.’??8 It was argued further that what is contemplated under Article
147(2) is that ‘[t]his influence must come from outside the Commission, it cannot
come from inside the Commission.’??® Thus, it was submitted that Article ‘147(2) does
not envisage a situation where a person within the Commission is giving influence to
affect the performances of the Commission, it deals with persons who are outside the
Commission; influences coming from outside the commission.’?3° It was added that
the government has to have a say in the appointment, removal or demotion of a
judicial officer. That is why the Attorney-General had to be present at such meetings
and that the clause was ‘meant to protect government interest’ in the removal of

225 Ibid, p. 1304 (Mr. Kirenga).

226 |pjd, p. 1313 (Mr. Mr. Karuhanga).
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judges.?3! The argument that Article 147(2) is meant to protect the JSC from being
influenced by ‘outsiders’ is not supported by the drafting history of the Constitution. It
have illustrated above that many delegates were concerned that as a JSC member, the
Attorney-General might influence the decisions of the JSC and compromise its
independence. That is why they did not oppose the view that he should be an ex-officio
member. They understood as ex-officio member to be one without voting rights at the JSC.

There are two different irreconcilable approaches to interpreting the status of
the JSC members under section 13 of the Act. The first approach (hereafter the
‘independent’ approach) is that each member is independent of the ‘institution’ that
nominated him/her. In other words, he/she is not at the JSC to ‘protect’ his/her
institution’s interests. The second approach (hereinafter the ‘representative’ approach) is
the opposite of the first one — the members represent their own constituencies.
I have illustrated above that the Constituent Assembly delegates had the independent
approach above in mind. If the independent approach above is followed, the absence
of the Attorney-General or any member should not affect the proceedings of the JSC
provided that there is quorum (based on numbers and not status or office). The
opposite is true if the representative approach if followed. Section 13 ‘combined’
both the independent and representative approaches. When it comes to all other
functions of the JSC apart from the dismissal of judges, each member, including the
Attorney-General, is independent of the institution that nominated him/her. Thus, the
absence of any member does not affect the quorum of the JSC (numerically). This is
also evident from section 13(7) which provides that ‘subject to the provisions of the
Constitution, the Commission may act notwithstanding the absence of any member or
any vacancy in the office of a member.” Section 13(7) is ‘subject to the provisions of
the Constitution’ and not to section 13(6). But on the issue of dismissing judges, most
of the members are independent. However, the Attorney-General is representing the
government. This implies that he/she even has the power to ‘veto’ the decision of the
majority members on this issue. Alternatively, he has a casting vote in case the
decision cannot be reached by consensus. In practice, the JSC has reportedly
interpreted section 13(6) to mean that the Attorney-General has a casting vote not
only in cases under section 13(6) but also in meetings dealing with the appointment of
judicial officers.232 This is also the reason why he is also a ‘full’ member of the Search
and Recruitment Committee.?*3 Thus, he plays a major role in appointing, disciplining

1 pid, p. 1313 (Mr. Ben Wacha).

22 Conversion between the author and some people familiar with the proceedings of the JSC, April 2026.

233 Regulation 12 of the Judicial Services Commission Regulations, Statutory Instruments, No.4 of 2025,
provides that ‘(1) The search and recruitment committee of the Commission shall comprise of the following
members of the Commission- (a) the Chairperson; (b) the Deputy Chairperson; (c) the member representing the
Judiciary on the Commission; (d) the Attorney-General; and (e) the member of the Commission chairing the
search and recruitment subcommittee. (2) The quorum of a meeting of the search and recruitment committee
shall be two members.’
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and removing judges. A scenario of this nature was contemplated, discussed and
rejected by the drafters of Article 146. As a result, they put in place measures to
prevent it: first, each member, apart from the Attorney-General, is independent of
the institution that nominated him/her; and second, the Attorney-General is an ex-
officio member of the JSC. He/she has a right to attend and participate in the
meetings of the JSC but does not have any vote, leave alone a casting vote, in case
where the JSC has to decide by majority. Section 13 is contrary to the intentions of
the drafters of Article 146. Section 13 also creates the impression that some functions
of the JSC are more important than others yet under Article 146 of the Constitution
there is no such distinction. | have mentioned above that the Attorney-General has a
casting vote at meetings when the JSC is dealing with the appointment of judges. This
is also implied in Regulation 12 of the Judicial Services Commission Regulations (2025).
This approach is contrary to section 13(6) whether interpreted literally or in the light
of its drafting history. Although during the debates in Parliament on the Judicial
Service Bill one of the legislators argued that the Attorney-General must ‘be there
when acts of appointment and discipline are being considered by the Commission’,?3*
section 13(6) does not expressly provide that the Attorney-General must be present
at every meeting dealing with the appointment of judges. Hence, the drafters of the
Judicial Service Act deliberately excluded imposing a requirement that the Attorney-
General shall be present at every meeting dealing with the appointment of judges.
Such a requirement cannot be smuggled into section 13(6) through the JSC Regulations
or the misinterpretation of any provision of the Act. Thus, the Attorney-General’s
‘compulsory’ presence at appointment meetings is not only contrary to Articles 146(2)
and 147 but also to section 13(6) of the Act.

Section 13(7) of the Act provides that ‘subject to the provisions of the
Constitution, the Commission may act notwithstanding the absence of any member or
any vacancy in the office of a member.” Section 13(7) has two parts. The first part
deals with the absence of a member and the second part deals with the ‘vacancy in
the office of a member.” The JSC can only be established (constitutionally constituted)
if all the members have been appointed. This is evident from Article 146(2) which
states that the JSC ‘shall...consist of the following persons...” The use of the word
‘shall’ and the drafting history of Article 146 suggest that even if any one of the above
nine members is missing, the JSC is not constitutionally constituted. However, the
drafters contemplated situations where one or two of the appointed members may
be absent from the meetings of the JSC. In such a case, composition of the JSC is not
in issue. In this case, a JSC meeting may be questioned if there was no quorum.
Although not all JSC members are required to attend every JSC meeting for the JSC to
have quorum, those who form quorum must ‘come from’ the legally constituted JSC.

4 Ipid, p. 1313 (Mr. Ben Wacha).

ARTICLES.ANALYSIS AND REFLECTIONS
65



Jamil Ddamulira MUJUZI

The second and most problematic part of section 13(7) is that it creates a situation
where the JSC can purportedly continue to conduct its business even if it is not
constitutionally constituted. That is, it has less than the constitutional mandatory
number of nine. Unlike in the cases of the Electoral Commission?3> or judicial offices,?3¢
for example, where acting commissioners or judges can be appointed in case of a
vacancy, the Constitution does not contemplate the appointment of acting members
of the JSC. Thus, in case the office of any member of the JSC falls vacant, the JSC ceases
to be constitutionally constituted and a new substantive member must be appointed.
The JSC would be acting ultra vires in any decision it takes before the vacancy is filled.
Otherwise, the drafters of the Constitution would have followed the same approach
as they did in the case of Article 94(2) which provides that ‘Parliament may act
notwithstanding a vacancy in its membership.” They would have expressly stated that
‘the Judicial Service Commission may act notwithstanding a vacancy in its membership.’
Thus, the second part of section 13(7) is unconstitutional.

\VI. Conclusion

In this article, | have illustrated the drafting history of Article 146(2) of the
Constitution. Relying on that drafting history, | have suggested how the issues of
composition and quorum of the JSC should be understood. | have also relied on the
drafting history of section 13 of the Judicial Service Act to argue that the Attorney-
General does not have to be present at every meeting of the JSC dealing with the
appointment of judges. | have also argued that sections 13(6) and (7) of the Judicial
Service Act are unconstitutional because they are contrary to Articles 146(2) and 147
of the Constitution. | have demonstrated that the drafting history of Article 146 shows
that apart from the Attorney-General, other members of the JSC do not represent the
interests of the ‘entities’ that appointed them. Thus, the view by some lawyers or
judges that members of the JSC nominated by the Uganda Law Society are its
‘representatives’?®” at the JSC is erroneous. Since the Attorney-General is the only
member of the JSC who is representing the interests of the appointing authority, the

235 Article 60(7) of the Constitution provides that ‘If a member of the Commission is absent or dies, the
President shall, with the approval of Parliament, appoint a person qualified in terms of this article to act in his or
her place until that person is able again to resume his or her duties or as the case may be, until a new person is
appointed to fill the vacancy.’

236 Article 136(2) of the Constitution provides that ‘Where- (a) the office of the Deputy Chief Justice is
vacant; or (b) the Deputy Chief Justice is acting as Chief Justice; or (c) the Deputy Chief Justice is for any reason
unable to perform the functions of his or her office; then, until a person has been appointed to and has assumed the
functions of the office of the Deputy Chief Justice, those functions shall be performed by a Justice of the Supreme
Court or a Justice of Appeal designated by the President, after consultation with the Chief Justice, or the acting Chief
Justice, as the case may be.’

27 Uganda Law Society and Another v Mugisha Hashim Mugisha and Others [2025] UGCA 320 (18
September 2025); Mugisha v Uganda Law Society & 7 Others & Nabasa v Uganda Law Society & Another [2024]
UGHCCD 203 (13 December 2024).
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drafters of the Constitution made him/her an ex-officio member of the JSC to prevent
him/her from influencing the decisions of the JSC to serve the interests of the government.
Section 13(6) of the Act flies in the face of this goal. It creates the environment to
enable the Attorney-General to influence the JSC to appoint judges who will serve or
protect government interests. This not only compromises the independence of the JSC
but also threatens judicial independence in the long run as the judiciary is ‘staffed” with
‘cadre’ judges.?8 The above discussion also shows that different members of the JSC are
nominated by different bodies and appointed by the President. Thus, some scholars
have argued that the JSC ‘is dominated by presidential appointees’ who ‘simply
rubberstamp executive preferences’ in the appointment of judicial officers.?*® However,
there have been instances in which the JSC has recommended some judges to the
President for appointment to the Supreme Court but the President declined to do so
allegedly because of their ‘activism — a disguised reference to their independence.’?*°
The drafting history of the Constitution shows that the delegates did not expect the JSC
to be secretive in the process of appointing judges. Thus, the Constitution Court’s view
that the public does not a right to access the minutes of the JSC on the appointment of
judicial officers?*? is contrary to the drafting history of the Constitution.
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