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Preventing public authority abuse against entrepreneurs is a major challenge in ensuring
a competitive and open business environment. This article addresses the
constitutional basis of entrepreneurial rights, the legal means of countering
abuse of power, the role of public institutions in applying regulations, and the
existing gaps in the legal framework. The integrated analysis combines the
theoretical dimension of commercial law with current practices in the Republic
of Moldova, highlighting the need to respect European standards while seeking
alternatives to improve dialogue between the public and private sectors. In
attempting to provide comprehensive protection for entrepreneurs, the legal
system of the Republic of Moldova relies on constitutional and legal
mechanisms to prevent administrative excesses. This system is anchored in the
rule of law, separation of powers, economic freedom, and protection of the
fundamental rights of entrepreneurs, ensuring a balance between state
regulation of economic activities and the exercise of personal initiatives. In the
context of a free market economy, Moldova's Constitution protects the freedom
of entrepreneurial initiatives and competition as provided in Article 126,
paragraph (2), letter “b”. The constitutional framework of the Republic of
Moldova offers robust protection for entrepreneurs through a combination of
preventive mechanisms (transparency, public consultation) and curative
mechanisms (judicial review, sanctions). Current aspirations target improved
law enforcement efficiency, digitalization of public services and strengthening
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of institutional capacity of control bodies. Full implementation of the National
Anti-Corruption Strategy and modernization of the justice system remain
essential for consolidating legal security in the business environment.

Keywords: constitutional framework; entrepreneurs; administrative abuses; economic
freedom:; civil servant liability; EU standards alignment

I. INTRODUCTION

The process of association between the Republic of Moldova and the European
Union has required a profound reassessment of the constitutional mechanisms for
protecting entrepreneurs against administrative abuses. EU Directive 2019/1' on
empowering competition authorities of Member States to be more effective enforcers
and ensuring the proper functioning of the internal market, extended the guarantee
of the right to a fair business environment, transforming it from an abstract principle
into a concrete set of obligations for public administration. This harmonization led to
significant changes in the interpretation of Articles 46 and 126 of the Constitution of
the Republic of Moldova?, through which the right to private property and the right to
economic freedom are protected not only as individual rights but also as pillars of the
state's socio-economic development. Legal doctrine in Central and Eastern Europe
attests that the jurisprudence of constitutional courts represents a key factor in
consolidating the state's obligations towards the business community, also facilitating
alignment with international human rights standards3.

Il. CONSTITUTIONAL FOUNDATIONS OF THE PROTECTION
OF ENTREPRENEURS

The object of protection of entrepreneurs against public authority abuses
primarily consists of the violated or contested rights of entrepreneurs, as well as the
legitimate interests of persons conducting entrepreneurial activity.

! European Parliament, Directive 2019/1 of 11.12.2018 on empowering competition authorities of Member
States to be more effective enforcers and ensuring the proper functioning of the internal market, Official Journal
of the European Union, No. L11/3, 14.01.2019. Document available online at: https://eur-lex.europa.eu/eli/
dir/2019/1/0j/eng. Last accessed: 06.04.2026.

2 Constitution of the Republic of Moldova. In: Official Gazette of the Republic of Moldova, No. 466, Art. 635,
13.11.2024.

3 tukasz Szoszkiewicz, ‘Business and Human Rights in Central and Eastern Europe: Constitutional Law as a
Driver for the International Human Rights Law’, in: “Business and Human Rights Journal”, Vol. 9, Special Issue 1,
2023, pp. 15-31. Document available online at: https://www.cambridge.org/core/journals/business-and-human-
rights-journal/article/business-and-human-rights-in-central-and-eastern-europe-constitutional-law-as-a-driver-
for-the-international-human-rights-law/F3B9868A25E05DE4A69AE2C86D513555. Last accessed: 20.03.2026.
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The state must guarantee the protection of entrepreneurs by creating a legal and
institutional framework that ensures the freedom of entrepreneurial activity. It is
obliged to honour, through institutions, instruments and legal levers, the functions
clearly stipulated in paragraph (2) of Article 126 of the Constitution of the Republic of
Moldova?®, with a view to promoting the general welfare of society. These provisions
are complemented by secondary legislation and case law, forming an integrated
mechanism for guaranteeing economic rights.

In particular, the constitutional guarantees provided by the state in the sphere of
protecting entrepreneurs and countering the abuses of public servants can be
synthesized in the following main directions:

2.1. Substantive Constitutional Guarantees

2.1.1. Guaranteeing the Right to Property

The Constitution of the Republic of Moldova enshrines in Article 46 the right to
private property. This right is of fundamental importance for entrepreneurial activity,
providing the necessary legal framework for conducting business without unjustified state
interference. By virtue of the provisions enshrined in Article 46, the state is obliged not to
take measures that affect property, but also to guarantee the right to private property.
Any restriction on these rights must be justified through the prism of necessity,
proportionality and legitimacy of purpose. At the level of the European Union, the Court
of Justice of the EU has confirmed that the freedom to conduct a business (Article 16 of
the EU Charter of Fundamental Rights) may be limited by public authorities, provided that
restrictions are provided for by law, pursue an objective of general interest, and do not
affect the substance of this right>. As the Constitutional Court of Romania noted,
constitutional provisions of this kind, in addition to the negative obligation of the legislator
— not to “intervene through a legislative provision establishing an excessive condition, in
the sense of preventing the holder of the property right from enjoying the full extent of
their right” — also determine a positive obligation to “ensure the valorization of this
right and to protect the holder of the property right”®.

However, the application of this principle in practice is often undermined by
restrictive interpretations and discretionary administrative actions, based on imperfect
legislation. For example, the provisions on expropriations for public utility require

4 Constitution of the Republic of Moldova: commentary, coord. K. Sollfrank, Arc, Chisindu, 2012, 576 p. ISBN
978-9975-61-700-0.

° Eline Couperus, ‘Questioning the coherence of the freedom to conduct a business: Insights from the Court
of Justice of the European Union’, in: “Maastricht Journal of European and Comparative Law”, Vol. 31, Issue 4, 2024,
pp. 416-440. Document available online at: https://doi.org/10.1177/1023263X241283036. Last accessed: 20.03.2026.

6 Constitutional Court of Romania, Decision No. 662 of 11.11.2014 regarding the unconstitutionality
exception of the provisions of Art. 77" para. (6) final thesis of Law No. 571/2003 regarding the Fiscal Code. In:
Official Gazette of Romania, No. 47, 20.01.2015. Document available online at: https://static.anaf.ro/static/
10/Anaf/legislatie/Alte_acte/dec_CCR_662_2014.pdf. Last accessed: 12.03.2026.
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clear regulation to prevent abuses in relation to natural persons, small and medium
enterprises.

Comparative case-law analysis on property rights demonstrates that the principle
of proportionality represents an essential instrument for controlling the exercise of
public power in cases of deprivation of property, imposing a fair balance between the
public interest and the individual rights of entrepreneurs’. Expropriation must of
course justify the transfer of private property in the public interest, being possible in
cases such as: infrastructure projects, ensuring national defense and public order,
environmental protection, nature conservation, etc. In all these cases, the purpose of
expropriation must be justified through legal procedures and must necessarily entail
the granting of just and prior compensation to affected owners. The legal regulations on
expropriation in the Republic of Moldova, although intended to provide a legal
framework for the transfer of private property in the public interest, present
imperfections that may threaten the constitutional guarantees of the right to
property and economic freedom. These imperfections most often include divergences
in the determination of compensation. The provisions of Article 501, paragraph (2) of
the Civil Code of the Republic of Moldova®, as well as Article 1 of the Law on
Expropriation for Public Utility No. 488 of 08.07.1999°, regulate expropriation for public
utility, establishing that compensation must be fair and prior. The compensation,
pursuant to Article 15, paragraph (2) of Law No. 488/1999, consists of the real value
of the immovable property or patrimonial rights subject to expropriation and of the
damages caused to the owner or holders of other real rights.

According to the jurisprudence of the Constitutional Court of the Republic of
Moldova, expropriation constitutes “one of the most severe measures that may be
taken with regard to the right to private property, because it is not merely a simple
limitation of the right, but leads to the loss thereof”. In the Court's view, the
impossibility of obtaining fair compensation in the context of deprivation of property
constitutes a "breaking of the balance between the need to protect the right of
property and the requirements of a general nature”!®. Nevertheless, cases in which
this rule is disregarded are still recorded. An illustrative example is the case Mocanu

" Eleni Gavriil, ‘Protection of Property under Human Rights and International Investment Law: A Case-Law
Analysis’, in: “Laws”, Vol. 13, No. 1, 2024, art. 6, pp. 1-20. Document available online at: https://doi.org/
10.3390/Iaws13010006. Last accessed: 20.03.2026.

8 Civil Code of the Republic of Moldova, No. 1107 of 06.06.2002. In: Official Gazette of the Republic of
Moldova, 01.03.2019, No. 66-75, Art. 132.

°Law on Expropriation for Public Utility, No. 488 of 08.07.1999. In: Official Gazette of the Republic of
Moldova, 20.04.2000, No. 42-44, Art. 311.

10 Constitutional Court of the Republic of Moldova, Decision No. 30 of 01.11.2016 on the unconstitutionality
exception of Art. 19 para. (4) of Law No. 303 of 13 December 2013 on the public water supply and sewerage
service. Document available online at: https://www.constcourt.md/ccdocview.php?l=ro&tip=hotariri& docid=599.
Last accessed: 04.03.2026.
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and Others v. Moldova, Application No. 8141/07'%, in which the European Court of
Human Rights found a violation of Article 1 of Protocol No. 1 (protection of property)
to the European Convention on Human Rights, having found that the legal procedure
for the expropriation of agricultural land held by the applicants had been violated.

2.1.2. Freedom of Entrepreneurial Activity

Pursuant to the Constitution of the Republic of Moldova (Art. 126, ”"b”), the state
must ensure the freedom of “entrepreneurial activity”. The constitutions of certain
European Union Member States have included entrepreneurial freedom in the
category of fundamental rights. Thus, the Constitution of Croatia (Art. 49) establishes that
entrepreneurial freedom and market freedom constitute the basis of the economic
system of the Republic of Croatia'?. According to the Constitution of Hungary (Art. XII),
every person has the right to engage in entrepreneurial activities'2.

The Constitution of Portugal (Art. 86) obliges the Portuguese state to encourage
entrepreneurial activity, especially that of small and medium enterprises®. Entrepreneurial
freedom is also mentioned in the Constitution of Estonia (Art. 30 and 31)*°.

In the constitutions of other states, this right is expressed in a broader form,
offering holders, in the authors' view, more opportunities. For example, the Constitution
of Romania through Art. 45 guarantees the free access of persons to an economic
activity and free initiative and their exercise® . Similarly, the Constitution of Slovenia
(Art. 74) guarantees free economic initiativel’.

As mentioned in the specialized literature, “together with private property,
economic freedom represents the foundation of the market economy, of economic

1 European Court of Human Rights, Case of Mocanu and Others v. Moldova, Applications No. 8141/07,
Judgment of 09.03.2021. Document available online at: https://agent.gov.md/wp-content/uploads/2021/
06/MOCANU-s.a.-v.-MDA-JS-ROM.pdf. Last accessed: 04.03.2026.

12 Constitution of the Republic of Croatia, in: Constitutional Codex. Constitutions of the EU Member States,
the Constitution of the Republic of Moldova and the Constitution of the United Kingdom of Great Britain and
Northern Ireland, Vol. |, 2nd revised and updated edition, Cartier Publishing House, Chisindu, 2024, pp. 335-376.

3 Fundamental Law of Hungary, in: Constitutional Codex: Constitutions of the Member States of the
European Union, the Constitution of the Republic of Moldova, and the Constitution of the United Kingdom of
Great Britain and Northern Ireland, Vol. Il, 2nd revised and updated edition, Cartier Publishing House, Chisindu,
2024, pp. 663-714.

14 Constitution of the Portuguese Republic, in: Constitutional Codex: Constitutions of the Member States of
the European Union, the Constitution of the Republic of Moldova, and the Constitution of the United Kingdom of
Great Britain and Northern Ireland, Vol. Il, 2nd revised and updated edition, Cartier Publishing House, Chisinau,
2024, pp. 257-348.

15 Constitution of the Republic of Estonia, in: Constitutional Codex: Constitutions of the Member States of
the European Union, Vol. |, 2nd revised and updated edition, Cartier Publishing House, Chisinau, 2024, pp. 543-584.

® The Constitution of Romania: Article-by-Article Commentary, 2nd revised and expanded edition, C.H.
Beck Publishing House, Bucharest, 2019. ISBN 978-606-18-0847-2.

7 Constitution of the Republic of Slovenia, in: Constitutional Codex: Constitutions of the Member States of
the European Union, the Constitution of the Republic of Moldova, and the Constitution of the United Kingdom of
Great Britain and Northern Ireland, Vol. Il, 2nd revised and updated edition, Cartier Publishing House, Chisinau,
2024, pp. 447-489.
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growth and social prosperity”. The importance of economic freedom for guaranteeing
entrepreneurial activity is of great significance, implying the very “right to commence
an economic activity”8. At the same time, it must be noted that freedom is not an
absolute right of a person. In this context, the Constitutional Court of Romania specified
that this right is conditioned on the observance of “the limits established by law,
limits that aim to ensure a certain economic discipline or to protect certain general
interests, as well as to ensure respect for the rights and legitimate interests of all”*°.

By granting access to the free initiative to conduct an economic (entrepreneurial)
activity, the state must avoid any unjustified obstacle that would restrict access to such
activities. Nevertheless, economic freedom is not an absolute right of a person, being
conditioned on the observance of certain limits aimed at ensuring discipline in the
sphere of economic relations, protecting certain general interests, as well as ensuring
the respect for the rights and legitimate interests belonging to other subjects of law.
The Constitutional Court of Romania has established that free access to an economic
activity also implies the establishment of limits on the exercise of economic freedom,
with the state entitled to impose rules of economic discipline, the legislator being vested
with the competence to establish appropriate sanctions for non-compliance therewith?°.

As demonstrated by jurisprudence, the value of compensation is frequently
underestimated; in many cases its amount is determined on the basis of an evaluation
report presented by the state, not aligned with the real market value of the
expropriated assets and, consequently, reduced by 4-5 times. This fact, even for
reasons of public utility, affects the economic freedom of entrepreneurs by limiting
their access to resources and assets essential for carrying out their activity. In the
absence of fair compensation and a transparent process, entrepreneurs may be
discouraged from investing or developing new businesses, which has a negative
impact on economic development and market competition.

2.2. Procedural and Institutional Guarantees

2.1.1. Transparency in the Actions of Public Authorities

The building of a democratic society in the context of a rule-of-law state depends
largely on the capacity of the state, through its public authorities, to resolve the
problems of entrepreneurs with their direct involvement. A frequent obstacle in this

18 The Constitution of Romania: Article-by-Article Commentary, 2nd revised and expanded edition, C.H.
Beck Publishing House, Bucharest, 2019. ISBN 978-606-18-0847-2, p. 397,398.

9 Constitutional Court of Romania, Decision No. 282 of 08.05.2014 regarding the unconstitutionality
exception of the provisions of Art. 2 of Law No. 103/1992 on the exclusive right of religious denominations to
produce objects of worship. In: Official Gazette of Romania, No. 530, 16.07.2014.

20 Constitutional Court of Romania, Decision No. 362 of 25.03.2010 regarding the unconstitutionality
exception of the provisions of Art. 5 para. (1) of Competition Law No. 21/1996. In: Official Gazette of Romania,
No. 328, 18.05.2010.
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regard is, on the one hand, the indolence of public authorities and, on the other hand,
the frequent lack of desire of entrepreneurs to interact with state representatives.

The efficiency of the interaction between public authorities and society is often
determined by the level of transparency of the administrative decision-making
procedure. Public power in a democratic rule-of-law state must be an institution open
to control and public opinion. The transparency principle guarantees the rights and
interests of citizens and ultimately ensures the legality of the decisions adopted. The
state must imprint upon all its actions social content based on ethical values that
create favorable conditions for the full expression of citizens' personalities, rights and
freedoms, and equal opportunities®’.

The harmonization of the national legislation of the Republic of Moldova in the
field of decisional transparency is one of the conditions for access to the European
community. However, this process is at an early stage, and the relevant legislation is
not yet sufficiently developed due to several objective circumstances:

Complexity of the harmonization process. The legislative harmonization process is
complex and requires a multidisciplinary approach, involving not only the transposition
of EU legislation, but also the institutional and cultural adaptation of public
administration. National legislation must grant interested persons a clear and precise
indication of their rights and obligations, and must oblige the state to ensure these
rights and obligations?? in the spirit of uniform and direct application of legislation.

Limited resources and institutional capacities. The Republic of Moldova faces
limitations as regards the human and financial resources necessary to fully support the
harmonisation process. Civil servants require continuous training and support to
correctly apply European legislation, which may constitute an obstacle to the implementation
of decisional transparency?.

Lack of consultation and civic participation. Although Law No. 239-XVI of 200824
ensures transparency in the decision-making process within central and local public
administration bodies, regulating their relations with natural and legal persons and the
contravention liability for non-compliance with transparency in the decision-making
process, practice shows that public consultation and civic participation are often

2 lon Guceac, ‘Updating national normative benchmarks inherent to the social state’, in: “State, Security
and Human Rights: In Digital Era”, Conference Proceedings, 14-15 December 2023, CEP USM, Chisindu, 2024, pp.
20-32. ISBN 978-9975-62-764-1.

22 Methodology for legislative harmonisation in the Republic of Moldova, Ministry of Justice, Chisindu, 2010.
Document available online at:  https://www.justice.gov.md/public/files/publication/Centrul_de_armonizare/
Metodologia%20de%20armonizare%20a%20legislatiei%20R0.pdf. Last accessed: 04.03.2026.

2 Veronika Medak, Peter Vehar, Legislative harmonisation as a key element for the success of the process
of integration of the Republic of Moldova into the European Union. Manual, State Chancellery of the Republic of
Moldova, ARC, Chisindu, 2022. Document available online at: https://cancelaria.gov.md/sites/default/files/medak_
manual_armonizarea-legislatiei-ca-element-no-copy.pdf. Last accessed: 04.03.2026.

% Law on transparency in the decision-making process, No. 239 of 13.11.2008. In: Official Gazette of the
Republic of Moldova, 05.12.2008, No. 215-217.
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insufficient. Without active involvement of entrepreneurs, authorities may abuse
their powers, adopting decisions that do not reflect the needs of the community. This
is reflected in the inefficient management of public funds and the illegal sale of
publicly owned land. The lack of civic control and transparency may favor corruption
and impunity. Cases of abuse often go unpunished, perpetuating an environment in
which abuses are tolerated. Thus, the abuse of public authorities as a result of the lack
of consultation and civic participation can be reduced through:

e Improving the legal framework. It is necessary to consolidate the legislation on
decisional transparency and civic participation. Law No. 239/2008 should be applied
effectively to ensure genuine public consultations and the active involvement of
entrepreneurs in the decision-making process.

e Digitalization and access to information. The use of information and
communication technologies can facilitate access to information and public participation.
Digital platforms should be developed to allow entrepreneurs to monitor and influence
the decision-making process.

¢ Increasing institutional capacity. Training civil servants in the area of transparency
and civic participation is essential to prevent abuses and promote a culture of
openness and involvement.

¢ Consolidating the role of civil society. Natural and legal persons must actively
exercise the rights guaranteed by legislation in monitoring the activities of authorities
and promoting civic participation. Civil society initiatives can substantially contribute
to improving the transparency and accountability of public institutions.

The transparency of administrative decisions, including public justification of
their reasoning, constitutes an essential condition for the prevention of abuses. The
lack of prior consultations with civil society representatives, including the business
community, contributes to the adoption of inopportune or disproportionate regulations.

Although the Constitution of the Republic of Moldova does not explicitly mention
the obligation of public consultation for the adoption of normative acts affecting the
business environment as a separate provision, this obligation derives from the general
principles of the rule of law and from the following constitutional and legal provisions
regulating transparency, public participation and access to information:

1) Constitutional basis of public consultation.

¢ Pursuant to Art. 34 of the Constitution of the Republic of Moldova, the right of
persons to have access to any information of public interest cannot be restricted. This
constitutional provision establishes the right of citizens and entrepreneurs to access
public information, including draft normative acts, and the corresponding obligation
of public authorities to ensure the correct information of society with regard to public
affairs. The obligation of public consultation is a direct consequence of this right, as
authorities must ensure transparency of the decision-making process.
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e Pursuant to Art. 54, paragraph (2) of the Constitution of the Republic of
Moldova, “Citizens have the right to participate in the administration of public affairs,
both directly and through their representatives.” Participation in the elaboration of
normative acts through public consultations is a form of exercising this constitutional
right.

2) Derived legal regulations.

Although the Constitution does not explicitly mention public consultations for
acts affecting the business environment, Law No. 100 of 22.12.2017 on normative acts,
Law No. 239 of 13.11.2008 on transparency in the decision-making process, and Law
No. 235/2006 on the basic principles of regulation of entrepreneurial activity, detail
this obligation through the prism of constitutional principles. Thus:

e Law No. 100/2017%° in Art. 3, paragraph (1) provides for the obligatory nature
of ensuring transparency, publicity and accessibility;

e Law No. 239/2008 through Art. 7 obliges authorities to take the necessary
measures to ensure the possibility of participation of citizens, associations constituted
in accordance with the law, and other interested parties in the decision-making
process. Relevant information on the elaboration and adoption of decisions is placed
on the official website of the public authority and, where appropriate, on other
electronic platforms;

e Law No. 235/2006%, which in Art. 4 imposes compliance with the principle of
decisional transparency and transparency of the regulation of entrepreneurial activity.

3) Practical framework.

e particip.gov.md is the main instrument through which the obligation of public
consultation is applied. All draft normative acts with an impact on the business
environment are published here for debate.

¢ The 2023 amendments to the Law on Access to Information have strengthened
this mechanism, providing clear deadlines for consultation and obliging authorities to
respond to entrepreneurs' proposals.

Therefore, the Constitution of the Republic of Moldova does not directly regulate
the obligation of public consultation for acts affecting the business environment, but
this is imposed through: (1) the general principles of transparency (Art. 34 of the
Constitution of the Republic of Moldova) and (2) the derived laws (Law No. 100/2017,
Law No. 239/2008), which establish the obligation of public consultation. Thus, the
legal framework combines constitutional provisions with specific legislative norms to
protect entrepreneurs from arbitrary decisions.

% law on normative acts, No. 100 of 22.12.2017. In: Official Gazette of the Republic of Moldova,
12.01.2018, No. 7-17.

% Law on the basic principles of regulation of entrepreneurial activity, No. 235 of 20.07.2006. In: Official
Gazette of the Republic of Moldova, 11.08.2006, No. 126-130.
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2.2.2. Ensuring Legality and Legal Certainty

The principle of legality, enshrined in Art. 2 of the Constitution, obliges public
authorities to act strictly in accordance with the law. The Constitution provides that
the state is based on the principle of legality (Art. 1, paragraph (3)), while Art. 23,
paragraph (2) of the Constitution, guarantees the right of citizens to know their rights
and obligations. These oblige authorities to elaborate clear and predictable laws. However,
the application of these principles in practice is often undermined by discretionary
administrative actions, based on imperfect legislation or restrictive interpretations.
Empirical research shows that the excessive discretion of administrative authorities
constitutes a structural barrier for entrepreneurs, particularly disadvantaging new
firms compared to those already established on the market?’.

An illustrative example would be situations in which entrepreneurs could be
sanctioned twice for the same infringement, both under Law No. 845/1992 on
entrepreneurship and enterprises, and under the Contravention Code of the Republic
of Moldova. Thus, Decision No. 5 of 06.03.2018?% of the Constitutional Court declared
unconstitutional certain provisions of Art. 10, point 5 of Law No. 845-XIl of 3 January
1992, which allowed the ambiguous sanctioning of cash settlements, underlining that
uncertain norms violate the principle of legal certainty. Through the adopted Decision,
the Court finds that, pursuant to Art. 10, point 5 of Law No. 845/1992 on
entrepreneurship and enterprises, the State Tax Service applies to enterprises and
organizations, regardless of the type of ownership and legal form of organization,
pecuniary sanctions of 10 percent of the amounts paid for making cash settlements in
an amount exceeding cumulatively 100,000 lei per month. At the same time, the
unlawful making of cash and non-cash payments through intermediaries is also
sanctioned under Art. 293 of the Contravention Code. Thus, the Court found that the
sanction for the unlawful making of payments through intermediaries may be applied
concurrently both under the Contravention Code and the Law on Entrepreneurship
and Enterprises.

The principle of legality and legal certainty, enshrined in the Constitution and in
the relevant legislation, must ensure that all administrative actions and judicial
decisions are in conformity with the law and predictable, having a significant impact
on entrepreneurs, influencing the business environment and economic development
in the Republic of Moldova, from the perspective of:

7 Jake B. Grandy, Shon R. Hiatt, ‘State Agency Discretion and Entrepreneurship in Regulated Markets’, in:
“Administrative Science Quarterly”, Vol. 65, Issue 4, 2020, pp. 851-884. Document available online at:
https://doi.org/10.1177/0001839220911022. Last accessed: 20.03.2026.

28 Constitutional Court of the Republic of Moldova, Decision No. 5 of 06.03.2018 on the unconstitutionality
exception of certain provisions of Art. 10, points 4 and 5 of Law No. 845-Xll of 3 January 1992 on entrepreneurship
and enterprises. Document available online at: https://www.constcourt.md/ccdocview.php?tip=hotariri&docid
=651&l=ro. Last accessed: 06.03.2026.
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1) Predictability and stability of the business environment: Entrepreneurs need a
stable and predictable legal environment to make economic decisions. The principle
of legality ensures the correctness, clarity and coherence of the application of legal
norms, reducing uncertainty and the risk of entrepreneurs being affected by arbitrary
and abusive administrative decisions.

2) Protection of economic rights and freedoms: Economic freedom and the right
to property are guaranteed by the Constitution, and the principle ensures that any
limitation of the rights of entrepreneurs is justified and proportionate.

3) Reduction of corruption and administrative abuses: The application of the
principle of legality and legal certainty limits the possibilities for corruption and
administrative abuses, as all decisions must be motivated and based on clear and certain
legal norms, thus reducing the risk of entrepreneurs being subjected to unjustified
sanctions or required to pay illegal or doubly imposed taxes.

4) Equal access to justice: Legality and legal certainty ensure that entrepreneurs
have equal access to justice and can effectively challenge administrative decisions,
which is essential for the protection of their economic rights and for the prevention of
public authority abuses.

5) Increasing confidence in the legal system: Compliance with the principle of
legality and legal certainty consolidates the confidence of entrepreneurs and investors
in the legal system, and by extension, determines the attraction of investments and
stimulates economic development.

6) Promoting competitiveness and innovation: A stable and predictable legal
environment encourages competitiveness and innovation, motivating entrepreneurs
to focus on the development of their businesses, without being discouraged by legal
uncertainties.

Therefore, the principle of legality and legal certainty is essential for the
protection of entrepreneurs' rights and for the promotion of a fair and stable business
environment in the Republic of Moldova. Compliance with this principle contributes
to the reduction of corruption, to the increase of confidence in the legal system, the
stimulation of economic development and the countering of administrative abuses.

2.2.3. The Right to Defense and Access to Justice

Countering administrative abuses through respect for the right to defense and
access to justice represents an essential premise for the existence of a functional rule-
of-law state. These principles, ensured through the provisions of Art.s 20, 26 and 54 of
the Constitution of the Republic of Moldova, are fundamental for the protection of
entrepreneurs against illegal and abusive decisions of public authorities and for
guaranteeing fairness in the administrative process.

Real and effective access to justice acquires a certain meaning only when the
court is able to restore the rights of the person whose rights and legitimate interests
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have been violated; otherwise, the constitutional norms enshrining this right will
remain dead letters?®. Access to justice is a guarantee-right of constitutional origin
directed against acts that violate rights, freedoms and legitimate interests, as it
guarantees any interested person the option of bringing an action in court and the
right to have their case examined by a competent court, without any abusive
obstacles of a legal or practical nature3°,

The right to defense is a fundamental principle recognized at both national and
international level. It implies that any person affected by an administrative decision
has the right to be informed thereof, to have access to the relevant documents and to
present their point of view before the decision becomes final. In the context of public
administration, this right is regulated to prevent abuses of power and to ensure
decisional transparency.

Access to justice is a corollary of the right to defense and implies the effective
possibility for entrepreneurs to request the review of administrative decisions before
an independent and impartial court. This right is guaranteed through various
international legal instruments, such as the European Convention on Human Rights
(Art. 6 and 13), which obliges states to provide effective remedies against violations of
fundamental rights. The right of access to a court, including a constitutional one,
represents an aspect of the right of free access to justice situated at the boundary
between law and politics, which must be permitted to any person, for the purpose of
satisfying the interests pursued by bringing an action before the judge, which must be
effective, but not absolute, as the state reserves the right, within a certain margin of
appreciation, to establish the conditions and procedure for the concrete and effective
exercise of the right to a tribunal3..

Among the key elements of access to justice, the following can be mentioned:

¢ Independence of courts. Courts must be independent from external influences,
including political or administrative.

e Fair procedures. Citizens must benefit from a fair process, which includes
respect for reasonable deadlines and the possibility of presenting evidence.

¢ Accessible costs. Financial barriers must not obstruct the access of entrepreneurs
to justice.

Respect for the right to defense and access to justice are essential for countering
administrative abuses. They contribute not only to the protection of entrepreneurs,
but also to the consolidation of public confidence in state institutions. The

2 lon Guceac, ‘Free access to justice in national legislation and the provisions of the European Convention
for the Protection of Human Rights and Fundamental Freedoms’, in: “Akademos. Science, Innovation, Culture and
Art Journal”, No. 2(21), 2011, p. 43. ISSN 1857-0461.

30 Eugeniu Trocin, Free access to justice — a preliminary guarantee for conducting a fair trial, Doctoral
thesis, Chisinau, 2024, p. 161.

31 Corneliu Birsan, European Convention on Human Rights. Commentary by articles, C.H. Beck Publishing
House, Bucharest, 2005, pp. 456-457. ISBN 978-973-115-676-7.
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implementation of continuous reforms in public administration is necessary to ensure
that these principles are effectively respected.

lll. LEGAL DEFENCE MECHANISMS OF ENTREPRENEUR
AGAINST PUBLIC AUTHORITY ABUSES|

The activity of entrepreneurs in the Republic of Moldova is regulated by a complex
legal framework, which includes civil, administrative and commercial aspects. In the
context of interaction with public authorities, situations of abuse frequently arise,
requiring efficient defense mechanisms, as such situations could be eliminated if civil
servants correctly exercised their attributions32.

The legal regime of entrepreneurial activity in the Republic of Moldova faces
legislative gaps and normative contradictions that facilitate arbitrary interpretations
on the part of authorities®3, which necessitates a systematic approach to legal
relations and the logistics of their valorization through the prism of harmonization of
legislation with EU standards. Thus, social equity and transparency in the application
of legal norms in relation to the risks generated by unilateral administrative acts are
essential in planning strategies for combating poverty, promoting active social
participation in economic development3*,

3.1. Remedies for Challenging Unlawful Acts of Public Authorities

Following the doctrinal analysis, in conjunction with the legislation in this field,
the following legal defense mechanisms of entrepreneurs against public authority
abuses can be identified:

3.1.1. Challenging Decisions Issued in Contravention Cases

Pursuant to Art. 448 of the Contravention Code of the Republic of Moldova,
entrepreneurs have the right to challenge the protocols issued by ascertaining agents
within 15 days of notification. Pursuant to paragraph (5) of the aforementioned norm,
with the exception established in paragraph (7), the contestation suspends the
enforcement of the sanction and is examined by courts, ensuring an independent
review of the legality of the decision3>.

32 Nina Garstea, lurii Guber, ‘Administrarea publicd in sistemul de transport’, in: “Proceedings of the
International Scientific Conference ‘Transport and Logistics Systems’”, 25-26 October 2007, Evrica, Chisindu,
2008, p. 245. ISBN 978-9975-941-13-6.

3 Nina Garstea, Regimul juridic al activitdtii de transport auto in Republica Moldova, Doctoral thesis,
Chisinau, 2015.

34lon Guceac, Doina Cuciurca, ‘Social equity — primary objective of the Parliament of the Republic of
Moldova’, in: “State, Security and Human Rights: In Digital Era”, Conference Proceedings, 14-15 December 2023,
CEP USM, Chisinau, 2024, pp. 177-190, p. 180. ISBN 978-9975-62-764-1.

35 Contravention Code of the Republic of Moldova, No. 218 of 24.10.2008. In: Official Gazette of the
Republic of Moldova, 17.03.2017, No. 78-84.
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According to data from the National Bureau of Statistics3®, of the total number of
decisions taken in contravention cases in 2024, in the majority of cases decisions to
apply the contravention sanction were adopted (in 836,800 cases or 95.2%). In 6,300
cases (0.7%) decisions were taken to refer them to preliminary (criminal) investigation
bodies, given that the actions contained indications of an offence, while in 33,500
cases the contravention proceedings were terminated for other reasons (3.8%). On
average, 345 decisions to apply the contravention sanction were issued per 1,000
inhabitants (Figure 1).

Figure 1. Number of identified contraventions and decisions

to apply the contravention sanction
[Statistical graph — source: National Bureau of Statistics of the Republic of Moldova, 2024]
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3.1.2. Challenging Administrative Acts

Challenging administrative acts represents an essential instrument for the protection
of the rights of entrepreneurs in the context of public authority abuses. In the Republic of
Moldova, this procedure is regulated by Administrative Code No. 116/2018, which
establishes the legal framework for the control of the legality of administrative acts.

Pursuant to Art. 20 of the Administrative Code, if an administrative activity
violates a legitimate right or a freedom established by law, this right can be claimed
through an action in administrative litigation, decided upon by the courts competent
to examine the administrative litigation procedure, pursuant to the present code®.
Thus, any individual administrative act can be challenged in court if it violates the

36 National Bureau of Statistics of the Republic of Moldova, Contraventions Recorded in the Year 2024.
Document available online at: https://statistica.gov.md/ro/contraventii-constatate-in-anul-2024-9478 _
61760.html. Last accessed: 06.04.2026.

37 Administrative Code of the Republic of Moldova, No. 116 of 19.07.2018. In: Official Gazette of the
Republic of Moldova, 17.08.2018, No. 309-320.
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rights or legitimate interests of entrepreneurs. The contestation action aims at the
total or partial annulment of the act, on grounds of illegality or nullity. The efficiency
of this mechanism depends on the correlation of the social equity principle with the
rigor of the procedures, while unfounded administrative decisions lead to distortions
in entrepreneurial activity, justifying the need to challenge them. Therefore, it is very
important that the Plenary of the Supreme Court of Justice issues explanatory
decisions in the examination of administrative litigation cases in the entrepreneurial
sphere. In this way, it would be possible to standardize and systematize judicial practice
in the field, and the number of controversial cases previously judged, in which decisions
taken by courts of first instance are quashed and new decisions are issued, will be
reduced®®. Challenging administrative acts remains the most efficient instrument of
defense against abuses, but requires procedural improvements. The integration of the
principles of harmonization of national legislation with EU standards and decisional
transparency can consolidate the position of entrepreneurs in litigation with authorities.

3.2. The Civil, Contravention and Criminal Liability of Civil Servants

The Law on the civil service and the status of the civil servant3®, in Chapter VII,
provides for disciplinary, civil, administrative and criminal liability of civil servants for
violation of service duties, standards of conduct, unsatisfactory performance of tasks,
material damages caused, contraventions or offences committed during service or in
connection with the exercise of the attributions of the post.

3.2.1. Civil liability of civil servants represents a form of legal liability, consisting
of a legal obligation relationship in which the responsible person must repair the
unjust harm suffered by another person?®. An important aspect is that the civil
liability of the civil servant extends to the damages to be compensated by the public
authority or institution, in its capacity as principal, to third parties, pursuant to a final
judicial decision. This provision is particularly relevant for entrepreneurs, as it allows
them to obtain compensation for damages caused by civil servants, even if these
compensations are initially paid by the public institution. The mechanism of civil
liability of civil servants thus represents an important guarantee for entrepreneurs,
ensuring the possibility of repairing damages caused through illegal or abusive
administrative acts. However, the effectiveness of this mechanism depends largely on
the capacity of entrepreneurs to prove the existence of the damage and the causal
link with the challenged administrative act.

3 Jurie Mihalache, ‘Sinteza practicii judiciare pe cauzele de contencios administrativ ce tin de transportul
auto de cdldtori’, in: “National Law Journal”, No. 8 (131), 2011, pp. 8-14, p. 13. ISSN 1811-0770.

39 Law on the civil service and the status of the civil servant, No. 158 of 04.07.2008. In: Official Gazette of
the Republic of Moldova, 23.12.2008, No. 230-232.

0 Liviu Pop, lonut-Florin Popa, Stelian loan Vidu, Treatise on civil law. Obligations pursuant to the new Civil
Code, Universul Juridic, Bucharest, 2012, p. 380. ISBN 978-973-127-746-2.
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3.2.2. Contravention liability of civil servants arises when they commit acts that,
although not presenting the gravity of an offence, violate legal norms and may
prejudice the rights and legitimate interests of persons, including entrepreneurs. The
legislation provides that civil servants may be subject to contravention sanctions for
violation of legally established norms in the exercise of their service attributions. This
form of liability represents an intermediate level between disciplinary and criminal
liability, being applicable for acts with a lower degree of social danger than offences,
but which exceed the sphere of disciplinary abatements. For entrepreneurs, the
contravention liability of civil servants may represent a useful instrument in combating
administrative abuses of medium intensity, such as non-compliance with legal
deadlines, unjustified refusal to issue permissive acts, or discriminatory application of
certain administrative norms.

3.2.3. Criminal liability of civil servants represents the most severe form of legal
liability, applicable when the acts committed present a high degree of social danger.
In the context of protecting entrepreneurs against administrative abuses, the offence
of abuse of office occupies a central place. In the current regulation, pursuant to
Art. 327 of the Criminal Code of the Republic of Moldova, the abuse of power or
abuse of office is defined as “The intentional performance or non-performance, in the
exercise of duties, by a public person, of an action in violation of the law, committed
in the material interest, in another personal interest or in the interest of a third party,
if this has caused considerable damage to the legally protected rights and interests of
natural or legal persons”4%,

State intervention in the economy is often excessive, which may lead to market
distortions and to an inefficient allocation of resources. This affects private initiative
and the development of entrepreneurship®?. Analysis of the legal framework and
practice in the matter of civil servant liability highlights certain significant limitations
of the mechanisms for protecting entrepreneurs against administrative abuses. Thus,
entrepreneurs facing abuses from civil servants frequently encounter difficulties in
proving the elements necessary for engaging the legal liability of the latter. The proof
of culpability, damage and causal link may be problematic, especially in the context in
which civil servants benefit from the presumption of legality of administrative acts.
Likewise, in many situations, public institutions tend to protect civil servants accused
of abuses, especially when their actions are perceived as being “in the interest of the
state” or justified by “public interest”. This institutional protection may reduce the

41 Criminal Code of the Republic of Moldova, No. 985 of 18.04.2002. In: Official Gazette of the Republic of
Moldova, 14.04.2009, No. 72-74.

“21on Guceac, Nina Garstea, ‘Principiile fundamentale ale sistemului economic al Republicii Moldova’, in:
“International Scientific-Practical Conference ‘30 Years from the Adoption of the Constitution of the Republic of
Moldova. The Survival of Constitutional Tradition in the Patterns of European Constitutionalism’”, Chisindu,
22.08.2024, pp. 91-114, p. 109.
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efficiency of legal liability mechanisms and may discourage entrepreneurs from seeking
to hold abusive civil servants liable.

IV. CONCLUSIONS AND RECOMMENDATIONS FOR CONSOLIDATING

HE PROTECTION OF ENTREPRENEUR

The current system of legal liability of civil servants presents significant deficiencies
as regards its capacity to effectively protect entrepreneurs against administrative
abuses. Although the legal framework provides for multiple forms of liability (disciplinary,
civil, contravention and criminal), the practical efficiency of these mechanisms is
affected by legislative amendments, restrictive interpretations and procedural difficulties.

For effective protection of entrepreneurs against administrative abuses, an
integrated approach to the legal liability of civil servants is necessary, combining:

1. Restoring an adequate definition of abuse of office, to include acts committed
to the detriment of entrepreneurs, even if they do not bring direct benefits to the civil
servant.

2. Consolidating civil liability mechanisms, to facilitate obtaining compensation
for damages caused through abusive administrative acts.

3. Developing efficient administrative procedures for challenging abusive acts
and obtaining provisional protection measures.

4. Creating independent mechanisms for the evaluation and control of the
activity of civil servants, not subject to hierarchical influence within institutions.

5. Conducting training programs for civil servants on professional ethics and EU
standards.

The legal liability of civil servants can constitute an efficient mechanism for
countering abuses against entrepreneurs only if it is built on clear principles of
responsibility and transparency, and if it is supported by accessible and efficient
procedures that allow entrepreneurs to request and obtain the sanctioning of abuses
and the reparation of damages suffered.

The constitutional protection of entrepreneurs requires a holistic approach,
combining legislative reforms, consolidation of institutional capacity and promotion of
a culture of transparency.
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