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Abstract 
This study highlights and analyzes the decisions of the Constitutional Court of Romania 

concerning exceptions of unconstitutionality raised against the provisions of 
Article 26 of Law No. 489/2006 on Religious Freedom and the General Regime 
of Religious Denominations, with a focus on understanding the rights and limits 
of the internal disciplinary system of religious denominations in relation to the 
Romanian legal order. The objective of this study is to analyze the content of 
the Constitutional Court’s decisions, seeking to capture, on the one hand, the 
evolution of the interpretation and application of the right to religious freedom 
in Romania in recent years and, on the other hand, the manner in which 
religious (ecclesiastical) liability is balanced against various forms of legal 
liability, particularly civil and criminal liability. The research is based on a 
classical legal methodology, combining doctrinal and normative analysis with 
case law analysis, as well as the historical-evolutionary legal method. By 
presenting and interpreting the constitutional case law of Romania in matters 
concerning religious law, the study helps correct the perception that two 
parallel legal systems exist and that the autonomy of religious denominations 
implies exemption from the jurisdiction of the state legal order. 
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1. Introduction  

Religious freedom is one of the fundamental rights enshrined in the Romanian 
Constitution and is guaranteed by Article 29 in both its forum internum and forum 
externum dimensions. It may be exercised both individually and collectively. In terms 
of effective protection, religious freedom in Romania has evolved positively since the 

instalari
Typewriter
DOI: 10.62938/rdc-2026-1-0004



The constitutional boundaries between religious disciplinary jurisdiction ... 

A R T I C L E S . A N A L Y S I S  A N D  R E F L E C T I O N S  

 91   

RDC nr. 1/2026 

1989 Revolution, moving from exclusivism and religious discrimination against 
minorities toward the acceptance of religious pluralism and the establishment of 
principles of tolerance and religious dialogue. Society has gradually come to accept 
that a person can be Romanian without belonging to the majority denomination—the 
Orthodox Church—and even that one can be Romanian without being Christian or 
while identifying as an atheist. 

The relationship between the state and religious denominations entered a new 
phase with the adoption of Law No. 489/2006 on Religious Freedom and the General 
Regime of Religious Denominations. This law establishes the legal framework for the 
organization and operation of religious denominations in Romania. Beyond the 
constitutional guarantees and the protection afforded by this special legislation, a 
particularly significant development in the evolution of religious freedom in Romania 
has been the legal protection provided by the Constitutional Court through constitutional 
review, which constitutes “the organized activity of verifying the conformity of laws 
with the Constitution.” This represents an important shift, moving disputes concerning 
religious freedom from the social sphere into the legal sphere and replacing an approach 
that treats religion primarily as an emotional matter with one that recognizes religious 
freedom as a legal principle. Religious freedom is not merely a matter of personal 
conviction or emotion; it is a fundamental right that must be respected and protected. 
Today, Romania has legal mechanisms in place to effectively protect this right. 

The case law of the Constitutional Court of Romania concerning religious 
freedom is not particularly extensive. On the one hand, the Court itself is a relatively 
recent institution, established by the 1991 Constitution and operating under Law No. 
47/1992. As noted in the legal literature, “the Constituent Assembly elected in May 
1990 showed a willingness to establish a system of constitutional review modeled on 
the European system by creating a special authority—distinct from the judiciary—
entrusted with the task of verifying the constitutionality of laws, namely the 
Constitutional Court.”1 On the other hand, the legislation governing religious freedom 
is also relatively recent. Furthermore, Romanian society has traditionally been shaped 
by theological assumptions that religious disputes are resolved within religious 
denominations rather than through judicial proceedings. In recent years, there has 
been a noticeable increase in cases before the courts or the Constitutional Court of 
Romania (CCR) involving religious disputes.  

The case law of the Constitutional Court of Romania comprises four decisions 
regarding constitutional disputes concerning Article 26 of Law No. 489/2006.  

The purpose of this paper is to analyse the case law issued by the Constitutional 
Court of Romania for the resolution of constitutional disputes related to Article 26 of 
Law No. 489/2006, to show, on the one hand, the evolution and consistency of the 

 
1 Elena-Simina Tănăsescu, Constitutional Litigation, C.H. Beck Publishing House, Bucharest, 2025, p. 67. 
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Court’s interpretive approach, and, on the other hand, the manner in which it balances 
religious disciplinary liability with various forms of legal liability (civil and criminal). 
This tension has been a key issue in the constitutional cases filed with the Constitutional 
Court of Romania and has raised questions about the limits of internal religious 
jurisdiction and the extent to which religious regulation is free from state judicial 
intervention. 

The novelty of this study lies in its focused examination of the Constitutional 
Court’s case law concerning Article 26 of Law No. 489/2006, an area that has not been 
systematically analyzed in Romanian legal scholarship. Although several studies have 
examined religious freedom in general, relatively few have focused on the internal 
disciplinary systems of religious denominations and their relationship with the national 
legal order. Indeed, this study continues my research in this specialized field of 
constitutional jurisprudence and builds on an earlier study that examined Decision 
No. 337/20242. By presenting and interpreting Romanian constitutional case law on 
religious law, this study helps correct the perception that two parallel legal systems 
exist and that the autonomy of religious denominations entails exemption from the 
jurisdiction of the state legal order. 

This study is built on a classical legal methodology that integrates doctrinal and 
normative analysis, case-law analysis, and the historical-legal evolutionary approach. 
The research is limited to the Constitutional Court of Romania's case law on Article 26 
of Law No. 489/2006, and does not aim to provide an exhaustive analysis of the entire 
legal framework governing religious freedom. Simultaneously, the comparative 
dimension is limited and serves only as a guide, not as a systematic analysis of other 
legal systems. 

The study is organized into six parts. Following the introduction, the second part 
examines the legal framework governing the internal disciplinary jurisdiction of religious 
denominations in Romania, with particular emphasis on Article 26 of Law No. 489/2006 
and the constitutional principle of religious autonomy. The third part analyzes the 
constitutional challenges brought against Article 26 and presents the relevant case 
law of the Constitutional Court of Romania. These proceedings take the form of 
constitutional litigation, defined as “the procedure by which the Constitutional Court 
adjudicates the cases brought before it, in accordance with constitutional provisions,”3 
through constitutional review by way of exception. The fourth part examines how the 
Constitutional Court has delineated the boundaries between religious disciplinary 
jurisdiction and state jurisdiction by identifying the constitutional principles developed 

 
2 Daniel Fodorean, “The Legal Protection of the Autonomy of Religious Denominations from the State as 

Reflected in Constitutional Court Decision No. 337/2024,” in The Protection of Human Rights in Public and Private 
Law – Doctoral Studies, Vol. VII, edited by George Liviu Gîrleșteanu, Universitaria Publishing House, Craiova, 
2025, pp. 132–141. 

3 Elena Sârghi and Cosmin Țugui, Dictionary of Constitutional Law, Napoca Star Publishing House, Cluj-
Napoca, 2025, p. 47. 
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in its jurisprudence concerning religious autonomy, internal disciplinary authority, 
access to justice, and the competence of state courts. The fifth part places the 
Romanian approach in comparative perspective by examining selected legal systems 
and the jurisprudence of the European Court of Human Rights, as well as relevant 
constitutional courts, with respect to the relationship between religious autonomy 
and state authority. The study concludes by summarizing its principal findings and 
highlighting their significance for understanding the constitutional boundaries 
between religious disciplinary jurisdiction and state jurisdiction in Romania, while 
situating them within the broader European constitutional framework. 

2. The Legal Framework Governing Religious Disciplinary Jurisdiction 
in Romania 

The legal framework governing religious freedom in Romania is established by 
Law No. 489/2006 on Religious Freedom and the General Regime of Religious 
Denominations. This law implements Article 29 of the Constitution. The law's provisions 
include the principles of the organization of religious life, the structuring of religious 
communities, and the regulation of relations between the state and religious 
denominations. As Professor Zidaru notes, the Constitution "stipulates, as a rule, that: 
"The general regime governing religious denominations shall be regulated by organic 
law"4 [Art. 73, para. (3), subpara. (s)] thus confirming the organic nature of Law No. 
489/2006.  

This law replaced Decree No. 177/1948, which was adopted during the 
communist regime. The 1948 Decree formally proclaimed religious freedom. However, 
it subjected religious denominations to extensive administrative control. This control 
included approval procedures for leadership, statutes, and property management. 

Law No. 489/2006 marks a shift from control to autonomy, as reflected in the 
new policies and procedures implemented. Article 8(1) provides that "recognized 
religions are legal entities of public utility,"5 and Article 9 states that they "are 
organized and operate in accordance with their own statutes or canonical codes."6 These 
provisions reflect the constitutional principle of religious autonomy under Article 29. 

A significant aspect is the timing of the law’s adoption—fifteen years after the 
1991 Constitution, following a protracted debate over issues concerning the recognition 
of new religious organizations, public funding, and alignment with European 
standards in the context of Romania’s accession to the European Union. 

 
4 Radu Zidaru, “The Restriction of the Exercise of Freedom of Religion during the Easter Holidays – A Critical 

Analysis,” Revista Universul Juridic, No. 6, June 2020, pp. 108–122. 
5 Law No. 489/2006 on Religious Freedom and the General Regime of Religious Denominations. Official 

Gazette of Romania, Part I, No. 11, 8 January 2007, Article 8(1). 
6 Ibidem, Article 9. 
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Doctrinal assessments have been mixed. Some view the law as an essential 
means of harmonizing Romanian law with the requirements of Article 9 of the 
European Convention on Human Rights and the case law of the European Court of 
Human Rights, while others argue that difficulties arise from the different legal statuses of 
religious groups, religious associations, and recognized religious denominations. 

Article 26 of Law No. 489/2006 provides that: “(1) Religious denominations may 
have their own religious courts for matters of internal discipline, in accordance with 
their own statutes and regulations; (2) Statutory and canonical provisions apply 
exclusively to matters of internal discipline; (3) The existence of their own judicial 
bodies does not preclude the application of legislation regarding administrative offences 
and criminal offences within the judicial system”. 

Article 26 of Law No. 489/2006 enshrines one of the essential aspects of religious 
freedom: the organizational and jurisdictional autonomy of religious denominations in 
matters of internal discipline. Legal doctrine has emphasized that “the autonomy of 
religious denominations is an essential component of religious freedom, allowing 
them to organize their internal affairs in accordance with their own rules and beliefs.” 
In this regard, paragraph (1) recognizes the right of religious denominations to establish 
their own religious courts, competent to resolve matters of internal discipline in 
accordance with their statutes and regulations. 

But the autonomy it enshrines is not unbounded. As legal doctrine explains, “the 
autonomy of religious denominations is not absolute, but is exercised within the 
constitutional order, with due respect for fundamental rights and freedoms.”7 The 
limitation appears in paragraph (2), which affirms that statutory and canonical norms 
apply exclusively to matters of internal discipline within the religious denomination. In 
parallel, it was contended that the State lacks authority to intervene in the internal 
organization of religious denominations, except where fundamental values protected 
by law are affected. As Professors Toader and Safta argue, “national authorities are 
therefore not tasked with acting as arbiters between the organizations and various 
dissident entities that exist or may be established within their sphere.”8  

From this perspective, Article 26(3) expressly limits religious autonomy, stating 
that the existence of internal judicial bodies does not preclude the application of 
legislation governing administrative and criminal offenses. This provision reflects the 
principle of the unity of the legal system and confirms that internal disciplinary 
jurisdiction cannot replace state jurisdiction. Thus, “disciplinary sanctions applied 
within religious communities are of a specific nature, producing effects internally, 
without being able to replace legal liability governed by ordinary law.”9  

 
7 Idem 
8 Tudorel Toader and Marieta Safta, The Annotated Constitution of Romania, 5th ed., Hamangiu Publishing 

House, Bucharest, 2023, p. 257. 
9 Liviu Stan and Mircea Păcurariu, Ecclesiastical Law, Publishing House of the Biblical and Mission Institute 

of the Romanian Orthodox Church, Bucharest, 2000, p. 214. 
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The interpretation of Article 26 must also be placed in the context of European 
case law. The European Court of Human Rights has held that “the right of believers to 
freedom of religion includes the expectation that the community will be allowed to 
function peacefully, free from arbitrary State intervention.”10 This approach confirms 
that the autonomy of religious communities is an essential element of religious 
freedom, but does not exclude State intervention in situations justified by the 
protection of other rights or public order. 

By and large, Article 26 achieves this balance between the autonomy of religion 
and the state authority, not through the construction of parallel legal systems, but 
through the synthesis of internal religious discipline directly within the general framework 
of the state legal order. 

3. Constitutional Challenges to Article 26 of Law No. 489/2006 

Several challenges to the constitutionality of Article 26 of Law No. 489/2006 have 
been filed before the Constitutional Court of Romania, primarily through exceptions 
of unconstitutionality raised in disputes concerning the internal disciplinary decisions 
of religious denominations. In these cases, the Court has elucidated the relationship 
between the autonomy of religious organizations and the competence of state 
authorities.  

There are four decisions by the Constitutional Court of Romania regarding Article 
26 of Law No. 489/2006, summarized in the table below. 

 
Table 1. Constitutional Court case law on the constitutionality of Article 26 of Law 

No.489/2006 
Constitutional 

Court Decision No. 
Referring Court / 

Author of the 
Exception 

Underlying Case Outcome 

Decision  
No. 640/2008 
 

Constanța Court of 
Appeal (referral), 
Bagis Sanghirai 
(imam)     

Labor dispute 
concerning 
disciplinary measures 
within a religious 
denomination 

Exception 
dismissed as 
unfounded 

Decision  
No. 797/2008 

Oradea Court of 
Appeal (raised ex 
officio) 

Labor dispute involving 
internal disciplinary 
matters of a religious 
denomination 

Exception 
dismissed as 
unfounded 

 
10 European Court of Human Rights (Grand Chamber), Sindicatul “Păstorul cel Bun” v. Romania, Application 

No. 2330/09, Judgment of 9 July 2013, para. 136. 
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Decision  
No. 448/2011 

Cluj Court of 
Appeal (raised ex 
officio)    

Appeal against a 
judgment rejecting the 
annulment of 
disciplinary measures 
taken by the Romanian 
Orthodox Church 

Exception 
dismissed as 
unfounded 

Decision  
No. 337/2024 

Court     Dispute regarding the 
application of the 
provisions of Art. 26, 
paras. (1)– (3) 

Exception 
dismissed as 
inadmissible 

 
Decision No. 640/2008 of the Constitutional Court of Romania concerns the 

review of the constitutionality of Article 26(1)–(3) of Law No. 489/2006 on Religious 
Freedom and the General Regime of Religious Denominations. The exception of 
unconstitutionality was raised by Bagis Sanghirai, in his capacity as an imam, in the 
context of a labor dispute pending before the Constanța Court of Appeal. Under 
Romanian constitutional law, this mechanism constitutes a „concrete, indirect, and ex 
post constitutional review, carried out through the raising of an exception of 
unconstitutionality before the ordinary courts”.11  

By Order No. 454/CM of 4 December 2007, the Civil Division of the Constanța 
Court of Appeal, competent in matters concerning minors and family law, labor 
disputes, and social security, referred the exception to the Constitutional Court, 
considering it to be unfounded. 

The issue in the lawsuit addressing the exception was the legal ramifications of 
certain provisions adopted by the internal disciplinary system of a religious institution, 
on the professional rights and duties of the person in question. The applicant argued 
specifically that provisions like those under Article 26(1)–(3) effectively limit access to 
justice and can also limit the application of general labor laws, thus undermining the 
constitutionality of Article 26(1)–(3).  

The case afforded the constitutional court the chance to grapple with the 
interplay of the internal disciplinary jurisdiction of religious denominations and the 
jurisdiction of state courts, and when these two interlinkages must be taken into 
account, in particular, how the exercise of religious denomination autonomy interacts 
with the labor law guarantees.  

Decision No. 797/2008 of the Constitutional Court of Romania concerns the 
review of the constitutionality of Article 26(2) of Law No. 489/2006 on Religious 
Freedom and the General Regime of Religious Denominations. The exception of 

 
11 Tudorel Toader and Marieta Safta, Contencios Constituțional, 3rd revised and updated ed., Hamangiu 

Publishing House, Bucharest, 2025, p. 130. 
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unconstitutionality was raised ex officio by the Mixed Civil Division of the Oradea 
Court of Appeal in the context of a labor dispute. 

The referral to the Constitutional Court was made by an order of 27 February 
2008, issued in Case No. 8.115/83/2006, the court considering it necessary to verify 
the constitutionality of the provision establishing the exclusive applicability of statutory 
and canonical rules to matters of internal discipline within religious denominations. 

The analysis took this approach and maintained that the challenge does not 
affect the right of access to justice, because those in the religious sector may bring 
matters before the courts when seeking to protect legitimate rights or interests 
governed by general legal norms, including in civil, criminal, or administrative offense 
matters.  

Accordingly, the Court rejected the defense of the unconstitutionality exception 
as unfounded, asserting that Article 26(2) is in line with the provisions of the relevant 
constitution. The decision is final and obligatory. 

Decision No. 448/2011 of the Constitutional Court of Romania addresses the 
exception of unconstitutionality raised against Article 26 of Law No. 489/2006 on 
religious freedom and the general regime governing religious denominations. The 
exception was raised ex officio by the court in Case No. 3.361/84/2009 of the Cluj 
Court of Appeal—Civil, Labor, and Social Security, Juvenile, and Family Division.  

The occasion on which the exception was raised concerned an appeal against a 
decision rejecting the request to annul the disciplinary measures imposed by the 
Romanian Orthodox Church on Priest Gheorghe Ianc. In this context, the court raised 
the constitutionality of Article 26 of Law No. 489/2006, specifically regarding the 
impact of the internal disciplinary jurisdiction of religious denominations on access to 
justice.  

In rejecting the exception of unconstitutionality, the Constitutional Court „notes 
that the legislator's option expressed in the criticized legal text is fully justified from 
the perspective of the principle of the autonomy of religions in relation to the state, a 
principle reflected, at the constitutional level, by art. 29 paragraph (5) of the 
Fundamental Law, according to which religious denominations are autonomous from 
the state and enjoy its support12 and concluded that, in addition to other constitutional 
provisions, the disputed provisions fall within the constitutional guarantees regarding 
the freedom and independence of religion. The Court found that the organizational 
and functional integrity of the internal disciplinary system of religious denominations must 
be viewed within the framework of autonomy, without deviating from the basic principles. 

Decision No. 337/2024 of the Constitutional Court of Romania concerns the 
ruling on the exception of unconstitutionality raised against the provisions of Article 

 
12 Constitutional Court of Romania, Decision No. 448/2011, Official Gazette of Romania, Part I, No. 424, 17 

June 2011. 
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26(1)–(3) of Law No. 489/2006 on religious freedom and the general regime governing 
religious denominations. The exception was raised by Silviu Cuc in a case pending 
before the Bihor Tribunal—Third Administrative and Fiscal Division—seeking the 
annulment of an administrative act, namely a decision adopted by the Committee of 
the Pentecostal Church. 

The author of the exception essentially argued that the challenged provisions 
would  preclude judicial review of acts issued by the statutory bodies of religious 
denominations, thereby undermining free access to justice and the protection of their 
members' constitutional rights. 

Upon analyzing the criticisms raised, the Constitutional Court found that they do 
not, in fact, concern a matter of constitutionality, but rather express dissatisfaction 
with the existing legislative solution and implicitly call for an amendment to the legal 
framework, in the sense of extending the jurisdiction of the courts over matters of 
internal discipline within religious denominations. However, such intervention exceeds the 
powers of the Constitutional Court, which cannot amend or supplement the legal 
provisions subject to review. 

Consequently, the Court dismissed the exception of unconstitutionality as 
inadmissible, holding that the issues raised fall within the competence of the legislature.  

4. Delimiting Religious and State Jurisdiction in the Case Law of the 
Constitutional Court of Romania 

This section examines the constitutional reasoning developed by the Constitutional 
Court of Romania in its case law on Article 26 of Law No. 489/2006, highlighting the 
fundamental principles underlying its rulings. Most critically, it analyzes the Court’s 
interpretation of the relationship between the autonomy of religious denominations 
and the state legal order, as well as the limits on access to justice in matters of 
religious denomination internal discipline. At the same time, the section traces the 
progression of this line of reasoning from the earliest decisions to recent case law, 
covering both the continuity and the nuances that have developed over time. To this 
end, the main relevant decisions are discussed sequentially, with an emphasis on the 
Court’s reasoning and on each decision's contribution to shaping the constitutional 
framework in this area. 

In Decision No. 640/2008, the Constitutional Court bases its reasoning on Article 
29 of the Constitution, noting that “religious denominations are free and organize 
themselves in accordance with their own statutes, subject to the law” and that 
“religious denominations are autonomous from the state.” On this basis, the Court 
states that religious institutions are not state entities but communities with a spiritual 
role, whose internal discipline is governed by specific rules rather than general law. 
Consequently, the courts lack jurisdiction to adjudicate violations of internal discipline, 
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as only the religious communities’ own bodies can determine whether certain acts are 
compatible with their spiritual role. At the same time, the Court emphasizes that 
access to justice is not absolutely excluded, as it is guaranteed in cases of 
“misdemeanors and crimes.” Furthermore, the distinct legal treatment applicable to 
the clergy is considered objectively justified, and the religious denominations’ 
disciplinary bodies are not classified as administrative bodies, but rather as “their own 
religious judicial bodies.” 

In Decision No. 797/2008, the Court reaffirms that the autonomy of religious 
denominations and their organization in accordance with their own statutes justifies 
the exclusive application of statutory and canonical rules regarding internal discipline. 
The Court notes that these rules cannot be equated with rules of general law, and 
that the state does not exercise public functions in the internal affairs of religious 
denominations. About Article 21 of the Constitution, the Court rejects the argument 
that religious courts restrict access to justice, noting that “legal liability in this matter 
[…] is not governed by general legal rules, but by the religious communities’ own legal 
rules.” Furthermore, the Court considers it legitimate that only internal bodies may 
assess whether acts of indiscipline are compatible with the spiritual role of the 
religious denomination. However, access to justice remains open under general legal 
norms, thereby maintaining the balance between religious autonomy and the state 
legal order. 

In Decision No. 448/2011, the Court expands upon its previous reasoning by 
expressly referring to the principle of the autonomy of religious denominations, 
enshrined in Article 29(5) of the Constitution. The Court notes that Article 26 of Law 
No. 489/2006 expresses the legislature’s legitimate choice to recognize the right of 
religious denominations to have their own religious courts and to apply, in matters of 
internal discipline, exclusively statutory and canonical rules. Autonomy is presented as 
a consequence of the separation of church and state and as the right of religious 
denominations to govern themselves according to their own rules. In support of this 
view, the Court also cites the case law of the European Court of Human Rights, according 
to which the autonomous existence of religious communities is “indispensable in a 
democratic society.” Regarding access to justice, the Court notes that this is not 
absolute and that its limitation in disciplinary matters is justified by the special nature 
of the internal relations of religious denominations, which are not governed by 
ordinary law. Furthermore, the Court rejects the argument that the jurisdiction of 
religious denominations constitutes mandatory administrative jurisdiction and notes 
that individuals who choose to join the clergy accept the denomination's statutory 
and canonical rules. The Court concludes that Article 6 of the Convention does not 
apply, since disputes concerning internal discipline do not concern “civil rights” within 
the meaning of the Convention, and reaffirms the continuity of its previous case law. 
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In Decision No. 337/2024, the Court reiterates the argument regarding the 
autonomy of religious denominations as the constitutional basis for Article 26, 
paragraphs (1)–(3) of Law No. 489/2006 and reaffirms that the ability of religious 
denominations to have their own religious courts constitutes a legitimate expression 
of this autonomy. According to the specialized studies cited in the Court’s decision 
itself, the concept of autonomy “arose from the separation between church and state, 
each of these institutions having specific competences that do not interfere with one 
another.”13 It can be observed that “Constitutional Court Decision No. 337/2024 does 
not mention or detail the limits of jurisdiction of the internal judicial bodies of 
religious denominations.”14  

The Court relies on both its own case law, particularly Decision No. 448/2011, 
and the ECHR's case law, noting that the autonomy of religious communities is 
“indispensable in a democratic society.” Unlike previous decisions, the emphasis here 
is on the limits of constitutional review: the Court notes that the petitioner does not 
raise a genuine claim of unconstitutionality but rather seeks, in reality, to extend the 
courts' jurisdiction over internal disputes within religious denominations. However, 
the Court “rules only on the constitutionality of acts […] without being able to amend 
or supplement the provisions subject to review.” Consequently, the Court finds that 
the issue raised falls within the sphere of the legislature’s discretion, not constitutional 
review, and dismisses the exception as inadmissible. 

An examination of Decisions Nos. 640/2008, 797/2008, 448/2011, and 337/2024 
demonstrate that the Constitutional Court of Romania's constitutional decision on the 
question, in its interpretation, has been consistent and coherent regarding the autonomy 
of religious institutions vis-à-vis state power. In many instances, the Court has held, in 
its case law, that the religious denominations’ autonomy under Article 29(5) of the 
Constitution is an essential constitutional principle. This autonomy enshrines the right 
of religious denominations, in accordance with their own laws, canonical norms, and 
domestic jurisdictional structures, to self-organize and govern within their own 
jurisdictions.  

On the contrary, the Court has long kept in mind the dichotomy between the 
realm of private religious discipline and the sphere ruled by the general jurisprudence. 
Where the internal discipline of a religious denomination is concerned, this domain is 
governed solely by its statutory and canonical norms, and state courts have common-
law jurisdiction over such matters. As such, religious jurisdiction facilitates the 

 
13 Radu Carp, “The Autonomy of Religions from the State,” Studia Politica: Romanian Political Science 

Review, Vol. 10, No. 2, 2010, pp. 349–357. 
14 Daniel Fodorean, “The Legal Protection of the Autonomy of Religious Denominations from the State as 

Reflected in Constitutional Court Decision No. 337/2024,” in The Protection of Human Rights in Public and Private 
Law – Doctoral Studies, Vol. VII, edited by George Liviu Gîrleșteanu, Universitaria Publishing House, Craiova, 
2025, p. 139. 
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maintenance of internal discipline and organizational stability without replacing or 
superseding the state's authority.  

The Court has also held that the right to access to justice is not absolute and is 
subject to legitimate limitation, even though constitutionally guaranteed. The exclusion of 
judicial review in the exercise of this capacity over measures related to the internal 
discipline of religious denominations in this context has been held compatible with 
constitutional guarantees because such activities fall within a sovereign realm, a 
separate sphere from ordinary law.  

A further underlying principle in the Court’s jurisprudence concerns the particular 
legal character of the clergy members’ relationship with their religious communities. 
The Court has ruled that these relationships do not make sense in the context of 
ordinary labor relations or other conventional legal agreements. A spiritual and vocational 
dimension instead underlies them and is consistent with the justification for a separate 
legal regime, based on the independence of religious denominations.  

Finally, the Constitutional Court has taken into account European standards and 
the European Court of Human Rights' decision in the case concerning Article 26 of Law 
No. 489/2006. Based on the principle that religious communities are required to 
operate autonomously in a democratic society, the Court observed that the state's 
interference in the private affairs of religious branches must be highly constrained 
and warranted only to the extent that compelling constitutional considerations 
require. As a result, the Court has harmonized its constitutional reasoning with the 
broader European context to protect freedom of religion and religious autonomy. 

The gradual evolution of the Constitutional Court’s case law concerning Article 26 
of Law No. 489/2006 reveals its remarkable degree of continuity, while also 
demonstrating a gradual refinement of the Court’s reasoning over time. The following 
three phases can be identified: initial phase (2008 – Decisions No. 640/2008 and  
No. 797/2008), consolidation phase (2011 – Decision No. 448/2011), and the stage of 
clarifying the limits of constitutional review (2024 – Decision No. 337/2024) 

Decisions Nos. 640/2008 and 797/2008 provided the fundamental conceptual 
template for the balance between religious autonomy and state authority. During 
these early rulings, the Court stressed the constitutional principle of religious 
denomination autonomy, drew a distinction between religious jurisdiction and state 
jurisdiction, and reaffirmed that the exclusion of the state courts from the internal 
discipline of religious bodies was a legitimate principle. Particular to this phase of 
reasoning, however, was that it was constitutional in its nature and focused only on 
the interpretation of Article 29 of the Constitution.  

It is further in the development of the Court’s jurisprudence that Decision No. 
448/2011 can be observed (the consolidation phase). As in previous decisions, its 
content was the same, but the approach was extended and deepened to include 
doctrinal arguments and references to the case law of the European Court of Human 
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Rights. In this regard, the Court provided further clarification on the limitation of the 
right of access to justice in matters of internal religious discipline and stressed the 
importance of the voluntary character of religious affiliation, which entails acceptance 
of the internal rules and disciplinary mechanisms of the concerned religious denomination.  

The latest is evident in Decision No. 337/2024, which maintains the same 
constitutional norms but focuses the analysis on the boundaries of constitutional 
review itself. Rather than reexamining the depth of the independence enjoyed by 
religious denominations, the Court emphasized the limits of its jurisdictional scope. It 
found that petitions for new judicial review over internal religious discipline concerned 
legislative policy choices, which it said were within the power of Parliament, rather 
than the Constitutional Court. In light of this, the Court held that the unconstitutionality 
exception was inadmissible, thereby not only reiterating the independence of 
religious denominations but also the constitutional limits of the judicial approach in 
this case. 

The Constitutional Court's case law provides a clear and coherent constitutional 
framework for managing the interplay between religious autonomy and state power.  

Central to the model is its acknowledgment of the independence and religious 
rights of religious denominations as a basic constitutional tenet under Article 29(5) of 
the Constitution. The Court stressed repeatedly that religious groups had a right to 
organize, govern, and discipline their members under their own statutes, canonical 
norms, and internal procedures, free from unjustified interference by state authorities.  

A second key feature of the Court’s jurisprudence is the distinction it makes 
between the state legal order and the religious legal order. It is the case that issues 
involving the discipline and organization of religious communities fall within the 
sphere of religious autonomy, while disputes that arise in the course of being governed by 
ordinary law are also within the purview of state institutions and courts. And so, 
through this distinction, the Court sought to preserve religious communities' autonomy 
and to ensure that the state legal system did not overlap with or replace the two 
spheres. The Court has also long been a proponent of the view that such restrictive 
rules on access to justice may be permissible within the internal discipline of religious 
institutions.  

The constitutional guarantee of access to justice, in that view, does not require 
state courts to review every disciplinary decision made internally by religious 
authorities. Indeed, because such decisions are part of an autonomous sphere where 
religious norms exist, and where the people of that denomination willingly take part, 
restraints on judicial review may be within the bounds of constitutional provisions.  

Taken together, in any case, the evolution of the reasoning of the Court in this 
regard does not suggest a change in constitutional doctrine or a change in jurisprudential 
orientation. It is not, therefore, a reflection of a change in constitutional theory, but 
rather a sign of the slow but steady progress in harmonization and improvement of a 
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stable constitutional order. As time has progressed, the Court has reinforced its 
arguments with references to legal doctrine and the jurisprudence of the European 
Court of Human Rights, and clarified the limits of constitutional review and the nature 
of the judiciary's and the legislature's functions in relation to issues of internal 
autonomy within religious groups. 

5. Comparative Perspectives 

The Romanian Constitutional Court’s case study and a similar one concerning the 
autonomy of religious denominations and the limits of judicial interference exemplify 
general trends of European constitutional and human rights jurisprudence. A 
comparative analysis identifies similarities and differences with the case law of the 
European Court of Human Rights (ECtHR) and other constitutional systems.  

At the European level, the ECtHR has consistently asserted that the 
independence of religious communities forms the basis for the freedom of religion set 
out in Article 9 of the European Convention on Human Rights. In Hasan and Chaush v. 
Bulgaria, the Court concluded that "the autonomous existence of religious 
communities is indispensable for pluralism in democratic societies."15 Also in Sindicatul 
“Păstorul cel Bun” v. Romania, the Grand Chamber declared that “the State must 
remain neutral and impartial”16 when dealing with religious communities. These 
principles dovetail closely with earlier rulings from the Romanian Constitutional Court. 
Under its own rules, religious faiths have a unique right to regulate their internal affairs, 
including those related to punishment, according to their own normative systems.  

At the same time, the ECtHR emphasizes that religious autonomy is not 
unconditional. It must be counterbalanced against the promotion of individual 
freedom, of course. As the Court wrote in Fernández Martínez v. Spain, “the right of 
religious communities to autonomy […] does not mean that they enjoy immunity from 
all forms of State intervention.”17 Regarding this, the Romanian Constitutional Court 
takes a more tempered stance: it bars judicial review in cases involving only internal 
discipline, but upholds the principle of general legal standards in matters of civil, 
criminal, or administrative liability.  

Relating to other European jurisdictions, similar approaches are not unfamiliar. 
The German Federal Constitutional Court has upheld the principle of church autonomy 
(Kirchenautonomie), noting that religious communities may set aside internal 

 
15 European Court of Human Rights, Hasan and Chaush v. Bulgaria, Application No. 30985/96, Judgment of 

26 October 2000, para. 62. 
16 European Court of Human Rights (Grand Chamber), Sindicatul “Păstorul cel Bun” v. Romania, Application 

No. 2330/09, Judgment of 9 July 2013, para. 136. 
17 European Court of Human Rights (Grand Chamber), Fernández Martínez v. Spain, Application No. 56030/07, 

Judgment of 12 June 2014, para. 127. 
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regulation, especially with respect to the doctrine and discipline.18 Similarly, in Italy, 
the Constitutional Court has confirmed that religious denominations can exercise 
organizational autonomy within the constitutional framework, particularly under 
Article 8 of the Italian Constitution19.  

The table below summarizes the most relevant decisions of the 
Bundesverfassungsgericht (Federal Constitutional Court of Germany). 

 
Table 2. Case law of the Federal Constitutional Court of Germany regarding 

church discipline and the autonomy of religious denominations 
 

No.   Court Decision  Legal Issue Court’s Ruling    
Constitutional 

Constitutional Law 
Principles 
Affirmed  

1 BVerfGE 70, 
138 ((June 4, 
1985) – 
Kirchliches 
Selbstbestimm
ungsrecht 
(Right of 
Ecclesiastical 
Self-
Determination) 

Can a church 
institution 
discipline or 
dismiss an 
employee who 
violates obligations 
of loyalty to the 
church’s doctrine 
and values? 

The Court 
recognized the 
right of churches 
to establish and 
enforce their own 
standards of 
conduct for their 
staff, and civil 
courts must 
respect the 
church’s 
assessment of the 
position's religious 
requirements.  

Autonomy of 
religious 
communities; 
collective religious 
freedom; 
functional 
separation of 
church and state; 
the right of 
religious 
communities to 
self-determination. 

2 2 BvR 1500/97, 
BVerfGE 102, 
370 (December 
19, 2000) – 
Jehovah’s 
Witnesses 

Can the state deny 
a religious 
community certain 
legal rights 
because of its 
internal practices 
or organizational 
structure? 

The Court ruled 
that the state may 
not evaluate the 
doctrine of a 
religious 
community and 
may not impose 
additional criteria 

Religious neutrality 
of the state; 
autonomy of 
religious 
communities; 
religious pluralism; 
equality of 
religions. 

 
18 Federal Constitutional Court of Germany (Bundesverfassungsgericht), BVerfGE 70, 138 (1985), Church 

Autonomy and Self-Determination. 
19 Italian Constitutional Court (Corte Costituzionale), Decision No. 52/2016 concerning the autonomy of 

religious denominations under Article 8 of the Italian Constitution. 
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of loyalty to the 
state beyond 
compliance with 
the constitutional 
order. 

3 1 BvR 3006/07 
(July 2, 2008) – 
Kirchenaustritt 

Is the official 
procedure for 
leaving a church 
and its legal effects 
constitutional? 

The Court 
confirmed that 
religious freedom 
includes the right 
to leave a religious 
community, and 
that churches may 
determine the 
ecclesiastical 
consequences of 
this act. 

Positive and 
negative freedom 
of religion; 
autonomy of 
religious 
denominations; 
freedom of 
religious 
association 

4 2 BvR 934/19  
(September 29, 
2025) – 
Egenberger / 
Religious 
Affiliation of 
Employees    

Can a church 
organization make 
employment 
contingent on 
church 
membership?  

The Court 
reaffirmed that the 
right of self-
determination of 
churches includes 
the possibility of 
imposing religious 
requirements for 
certain positions, 
but these must 
also be analyzed in 
light of EU law and 
the principle of 
proportionality. 

Autonomy of 
religious 
denominations; 
institutional 
religious identity; 
collective religious 
freedom; 
interaction 
between German 
constitutional law 
and EU law. 

 
The case law of the Federal Constitutional Court of Germany has contributed to 

the development of a common doctrine regarding the relationship between the state 
and religious communities. A key aspect is the right of religious denominations to self-
determination (Kirchliches Selbstbestimmungsrecht), guaranteed by Article 140 of the 
Basic Law, with additional provisions in Article 137, paragraph (3) of the Weimar 
Constitution. According to this principle, religious bodies (communities) may organize 
themselves regarding their leadership structure and doctrinal and disciplinary 
standards, as well as through the selection and discipline of their staff and members, 
provided the state does not exert influence. The same applies to all other doctrines 
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and beliefs of a community that cannot be replaced by the state’s own and, therefore, 
cannot be based on the religious judgment of a community, as the Court has previously 
emphasized. 

Another element closely related to the autonomy of religious denominations is 
the principle of the state’s religious neutrality, whereby the state guarantees 
neutrality on behalf of government authorities, meaning that they should treat all 
beliefs—both religious and non-religious—with due respect. Neutrality does not mean 
that there are no people hostile to religion, but rather respect for religious pluralism 
and the assurance of a legal framework in which religious communities can function 
independently, without fear of persecution. From this perspective, the Court has 
formulated the concept of religious pluralism, which holds that all religious communities, 
regardless of size, popularity, or age, enjoy the same constitutional protection. 

Furthermore, German law emphasizes that religious freedom has both individual 
and collective aspects. On the one hand, individuals may express their faith and be 
active in the life of a religious community; on the other hand, religious communities 
should have the freedom to adopt a constitution (bylaws) that protects them as they 
carry out their mission. The Court also recognized the existence of negative religious 
freedom, including an individual's freedom to refuse membership in a particular 
religion, to withdraw from the faith community to which he or she belongs, and to 
reject oppressive religiosity. 

Finally, when the autonomy of religious denominations conflicts with other 
fundamental rights, the Court relies on the principle of proportionality, a central tenet 
of German constitutional law. This means that any restriction on a fundamental right 
must be justified by a legitimate aim, be necessary, and be proportionate to that aim. 
In contrast, in the realm of church discipline and the internal organization of religious 
denominations, the Court grants religious communities considerable leeway, as the 
autonomy of religious organizations is a prerequisite for religious freedom in a democratic 
and pluralistic state. Thus, the German model is one of the most robust constitutional 
expressions of the protection of ecclesiastical autonomy in modern European history. 

The case law of the Bundesverfassungsgericht shows that church discipline is 
considered an essential component of religious autonomy. The Court does not 
examine the theological validity of a disciplinary sanction (expulsion, suspension, 
revocation of religious rights, etc.), but only whether the state respects the religious 
community’s constitutional right to administer its own affairs. Thus, the German model 
offers one of the strongest constitutional protections for ecclesiastical autonomy in 
Europe. 

Returning to the Romanian constitutional model, it thus represents a balance 
between preserving the integrity of the legal system and ensuring robust institutional 
independence. Its distinctive feature is the explicit doctrinal distinction between 
internal disciplinary jurisdiction and the state’s judicial authority, which is why it 
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consistently emphasizes this distinction in the cases it analyzes. This approach 
represents a well-considered attempt to harmonize constitutional principles with the 
European model, while doing so within the context of the relationship between the 
Church and the state’s Constitutional Court in Romania and within the state’s 
historical and legal framework. 

6. Conclusions 

The assessment of the case law of the Constitutional Court of Romania as 
relevant for Article 26 of Law No. 489/2006 establishes a consistent and coherent 
constitutional jurisprudence around the principle of religious autonomy. In its rulings, 
the Court has emphatically affirmed that the freedom of religion, enshrined in Article 29 
of the Constitution, is based on religious denominations’ right to organize and govern 
their affairs, including disciplinary matters through their statutes and canonical rules.  

One major conclusion drawn from this study is how the Court clearly delineates 
the internal jurisdiction of religious denominations and the state courts’ jurisdiction. It 
is held in the Court that internal discipline disputes fall outside the competence of civil 
courts, as they are governed by specific normative frameworks intrinsic to the 
religious sphere. This autonomy is, however not unqualified: the general application 
of norms of law is preserved in cases of civil, criminal, or administrative liability (the 
latter and other matters being the foundation of the legal order).  

This is not an evolution of the Court’s reasoning, but a slow-building 
improvement of its interpretative scheme. The early decisions established the basic 
principles of autonomy and non-interference, while the later case-law made clear the 
limits to access to justice and included references to European human rights 
standards. The latest jurisprudence adds an extra layer by making clear the bounds of 
constitutional review itself, especially when it comes to distinguishing between real 
constitutional matters and questions of legislative policy.  

Comparing the Romanian model in the same direction as an entire European 
approach, especially the case law of the European Court of Human Rights recognizing 
the independence of religious communities essential for a democratic society. The 
Romanian Constitutional Court likewise articulates a strongly doctrinal separation of 
religious and state jurisdictions, reinforcing legal certainty in the sensitive area. The 
study also demonstrates an important implication: there is a lack of constitutional 
jurisprudence on the perception of parallel legal systems — religious and state. The 
Court’s approach, instead, is about organizing structured cohabitation between these 
normative orders, formed from mutual autonomy and functional differentiation. A 
well-maintained jurisprudence of the Constitutional Court of Romania has also provided a 
stable and nuanced legal framework for safeguarding, while also respecting, human 
rights and democratic freedoms. It not only safeguards these constitutional rights but 
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also allows a framework through which the power of the state interacts with religious 
denominations, with the power to amend that regulation by the state (subject to 
future shifts in the legislation as well as the application of doctrine). 
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