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Previously, the Romanian Constitutional Court invalidated laws applicable only to
»individual cases”. This was deemed contrary to the ,normative nature” and to
the ,,constitutional purpose of the legislative activity” (our translation). The RCC
thus deduced that the assignment of state property, the granting of leases or
compensations to certain people, as well as the establishment and reorganization
of legal entities cannot be carried out directly by law. Nonetheless, the
arguments proved problematic and outdated. Correspondingly, the RCC has
clarified its perspective in recent times — by stating that unconstitutionality in
these cases relied on the ,personal or particular” ,,purpose” of the provisions,
which supposedly breaches upon the rule of law. In other words, the RCC now
suggests that such laws may only be invalidated if they do not pursue the public
interest. Both approaches are somewhat open to criticism however, when there
are no fundamental rights at stake — as illustrated by some foreign systems that
have also addressed this issue (Germany, France, Italy, the USA or the UK).
Basically, the recent emphasis on the ,,personal or particular” ,,purpose” of the
act may raise issues of democratic legitimacy. Moreover, laws drafted in
abstract or general terms can also hide a ,personal or particular” ,purpose”.
Thus, it is necessary to avoid entwining these two arguments. There is also a bit
of case law by the ECtHR on this matter, but so far, the principle of generality
has not been put into practice, as a stand-alone prohibition.

Keywords: ,private acts”, Einzelfallgesetz; leggi provvedimento; public interest; misuse
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Constitutionality of ,individual” laws — ...

1. Introduction: The Stigma of Individual Legislation,

In legal theory, laws are traditionally defined by their abstractness, permanence,
and general applicability. The idea that legislatures may only enact rules of
indeterminate incidence is derived from Jean-Jacques Rousseau’s conception of the
law as an indiscriminatory expression of the general willl. Under this approach,
legislation designed to apply to single, predetermined cases or specific beneficiaries is
highly controversial. These measures are known as private bills in the Anglo-American
tradition, leggi provvedimento in Italy, Einzelfallgesetz or MafSnahmegesetz in
Germany.

In Romania, the Constitutional Court (RCC) was historically hostile toward such
legislation. For two decades, it systematically invalidated statutes that targeted single,
concrete scenarios, branding them as violations of the separation of powers, the rule
of law, the principle of equality, and the right to judicial review. However, two
landmark decisions in mid-2025 marked a paradigm shift, confirming a similar ground-
breaking solution from 2021. Thus, the Court dismantled its long-standing presumption
of unconstitutionality.

Indeed, the RCC’s original categorical ban was fragile and disconnected from
comparative realities. Individual laws are not anomalies, but rather tools valid in
principle that must be judged on their substantive merits. Nonetheless, while the
,Clarifications” of 2021 and 2025 represent a step forward, the Court still grapples
with defining the boundaries of judicial review when assessing the ,public interest" of
legislative acts.

2. An ,,All-Inclusive” Indictment

The initial prohibition of individual laws in Romania was established by a decision
of 2005. In that case, the RCC invalidated a statute designed to return specific
properties that belonged to the ,Domain of the Crown" before the communist era, to
members of the royal family. The Court formulated a sweeping doctrine — legislation,
by its constitutional nature and purpose, must regulate general relations and apply to
an indeterminate number of cases. Thus, in the terms of the RCC, any act enacted ,,ad
hominem” for specific individuals (,,intuitu personae”) violates the fundamental role of
the legislative function. Visibly, this intertwines form and purpose — it presumes that
laws applicable to ,a single, unequivocally predetermined case” are aimed at
satisfying private interests (in Romanian slang, stamped as laws ,with dedication”),
rather than the public good?.

! Mircea Djuvara, Teoria generald a dreptului. Drept rational, izvoare si drept pozitiv, All, Bucuresti, 1995,
p. 234-268.
2 RCC, dec. no. 600/2005, Official Gazette no. 1.060 of 26.11.2005, §1.
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Over twenty years, the RCC built an all-inclusive mixture of constitutional grounds
against such laws, approved by prominent law professors3.

First, it asserted that by passing them, the Parliament usurped executive or
judicial prerogatives, thereby violating the separation of powers. The application of
abstract rules to concrete cases was deemed an exclusive province of administrative
authorities or courts of law. Second, it claimed that such laws infringed upon the
principle of equality before the law, on the assumption that treating a single entity
differently from the rest is automatically discriminatory, regardless of objective
justifications. Third, it argued that individual laws insulated the underlying reality
from judicial review. Because ordinary citizens cannot directly challenge laws in courts,
the RCC concluded that ,dressing” administrative decisions in the ,garbs of a law"
stripped affected parties of their access to justice*.

This approach led, among others, to invalidating assignments of state-owned real
estate, including transfers of property between the public and the private domains of
the state, or between state and local authorities®, along with other highly visible
statutes®. Because of their individualized scope, laws establishing the Sovereign
Development and Investment Fund, the "Il. Rakdéczi Ferenc" Romano-Catholic High
School in Targu Mures or the "Carol I" Military Hospital, as well as reorganizing the
Didactic and Pedagogical Publishing House — were all struck down. Similarly,
provisions authorizing the purchase of the Vila Florica (Brdtianu Mansion), allocating a

3 Antonie lorgovan, Tratat de drept administrativ, vol. |, 3 ed., All Beck, Bucuresti, 2001, p. 403-409; loan
Deleanu, Institutii si proceduri constitutionale in dreptul romdn si in dreptul comparat, C.H. Beck, Bucuresti, 2006, p. 671.

4 See for instance, RCC, dec no. 68/2017, Official Gazette no. 181 of 14.3.2017, §78; no. 384/2019, Official
Gazette no. 499 of 20.6.2019, §31-59; no. 537/2019, Official Gazette no. 907 of 8.11.2019, §19-28; no. 538/2019,
Official Gazette no. 908 of 11.11.2019, §19-29; no. 636/2020, Official Gazette no. 934 of 12.10.2020, §30-45; no.
684/2020, Official Gazette no. 1.185 of 7.12.2020, §35-45; no. 901/2020, Official Gazette no. 126 of 5.2.2021,
§23-37; no. 70/2021, Official Gazette no. 269 of 17.3.2021, §31; no. 726/2023, Official Gazette no. 510 of
31.5.2024, §37. See Ramona Popescu, ,,Comentariu sub art. 73”, §5, in loan Muraru, Elena Simina Tanasescu
(ed.), Constitutia Romdniei. Comentariu pe articole, 3™ ed., C.H. Beck, Bucuresti, 2022, p. 647; Marieta Safta,
,Consideratii privind 'aparenta de normativitate' ca viciu de neconstitutionalitate a legii”, in Adriana Almasan,
loana Varsta, Cristina Elena Zamsa (ed.), In honorem Flavius Antoniu Baias. Aparenta in drept, Tomul |, Hamangiu,
Bucuresti, 2021, p. 497-507.

5 RCC, dec. no. 1/2014, Official Gazette no. 123 of 19.2.2014, §176-181; no. 406/2016, Official Gazette no.
533 of 15.7.2016, §26-31; no. 640/2020, Official Gazette no. 934 of 12.10.2020,§34-52; no. 683/2020, Official
Gazette no. 1184 of 7.12.2020, §49-58; no. 57/2022, Official Gazette no. 217 of 4.3.2022,§22-28; no. 58/2022,
Official Gazette no. 218 of 4.3.2022, §24-32; no. 406/2022, Official Gazette no. 172 of 2.2.2023, §43-59; no.
19/2023, Official Gazette no. 347 of 25.4.2023, §84-93; no. 337/2023, Official Gazette no. 933 of 16.10.2023,
§28-41; no. 149/2024, Official Gazette no. 497 of 29.5.2024, §25-33. See loana Cristina Vida, , Repere din
jurisprudenta constitutionald in stabilirea regimului juridic al proprietdtii publice”, ,Revista Romand de
Jurisprudentd” no. 3/2024; Anca-Jeanina Nita, ,Arhitectura proprietdtii publice in jurisprudenta instantei de
contencios constitutional”, ,Revista Universul Juridic” no. 7/2020; Irina Loredana Gulie, ,, The legal procedure of
interdomenial transfer ...”, ,Revista de Drept Constitutional” no. 2/2020; Liviu-Marian Vitca, ,,Consideratii privind
transferul interdomenial ...”, ,,Consiliul Legislativ — Buletin de Informare Legislativd” no. 1/2021.

6 Oana-Andreea Ichim, ,Dinamica jurisprudentei CCR in materia transferului intradomenial si interdomenial
al bunurilor proprietate publicd”, 6.11.2024, www.juridice.ro/760642/, accessed 25.6.2026.
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house to a war veteran (General Marin Lungu), or transferring shares in the Constanta
Ports Administration and Timisoara International Airport to local authorities were all
declared unconstitutional’.

There were, nonetheless, also a couple of inconsistencies. For instance, the RCC
did not bring up this topic against provisions concerning the restructuring and
privatization of certain state-owned commercial banks®, or the initiation of insolvency
procedures for the State Nuclear Activities Authority®. It also validated a law approving a
memorandum between the state and The Rompetrol Group, before reversing course
afterwards!®. This unpredictability suggested that formal generality was in fact
enforced arbitrarily, mostly as a convenient shield to avoid a thorough substantive
review of the laws at stake'?.

3. From Formal Generality to Substantive Purpose

The formalist approach began to crack with a precedent in 2021, regarding land
transfer to the national Chamber of Commerce and Industry. This was confirmed in
2025, when the RCC rejected two high-profile unconstitutionality objections. Both
relied on the traditional prohibition of individual laws.

The first case involved an amendment that effectively annulled a fiscal
contribution owed by the Baptist Theological Institute of Bucharest. The second
concerned a statute transferring several parcels of state-owned land to the "King
Michael I" University of Timisoara.

In justifying the shift, the RCC claimed it was merely , clarifying” its case-law. The
Court declared that ,if the purpose of the adopted law is of public interest, the greater
or lesser generality of its object cannot constitute a ground of unconstitutionality" (our

7 RCC, dec. no. 970/2007, Official Gazette no. 796 of 22.11.2007; no. 574/2014, Official Gazette no. 889 of
8.12.2014, §20-23; no. 777/2017, Official Gazette no. 1011 of 20.12.2017, §24-30; no. 118/2018, Official Gazette
no. 367 of 27.4.2018, §32; no. 249/2018, Official Gazette no. 456 of 31.5.2018, §50-56; no. 531/2018, Official
Gazette no. 674 of 2.8.2018, §52-66; no. 74/2019, Official Gazette no. 200 of 13.3.2019, §134; no. 150/2020,
Official Gazette no. 215 of 17.3.2020, §80; no. 643/2020, Official Gazette no. 978 of 23.10.2020, §58;
no. 724/2020, Official Gazette no. 1014 of 2.11.2020, §35-42. See Alexandru-Sorin Ciobanu, ,Administrarea prin
legi — practicd neconstitutionald a Parlamentului ...”, ,Curierul Judiciar” no. 1/2015.

8 RCC, dec. no. 174/2002, Official Gazette no. 784 of 29.10.2002; nr. 657/2006, Official Gazette no. 890 of
1.11.2006.

9 RCC, dec. no. 360/2014, Official Gazette no. 561 of 29.7.2014.

0 RCC, dec. no. 333/2013, Official Gazette no. 475 of 31.7.2013; no. 494/2013, Official Gazette no. 819 of
21.12.2013, §VI.

H Cristian Clipa, ,, Notiunea de interes public, intre definitii juridice si speculatii economice”, ,Revista
Romana de Drept Privat” no. 1/2019. See also, loan Vida, Marian Enache, ,lerarhia legilor si evenimentele
legislative care se produc intre data intrdrii in vigoare si data iesirii din vigoare a legii”, p. 117-118, ,Dreptul”
no. 7/2012; Mircea Preda, ,Actele juridice ale Parlamentului”, ,Consiliul Legislativ — Buletin de Informare
Legislativd” no. 3/1999.
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translation)!2. The past decisions were also reinterpreted, by asserting that all the
individual laws at stake were not deemed unconstitutional because of their formal
specificity, but rather because their purpose had been invariably to satisfy a ,strictly
personal and private demand”, instead of the public good.

By shifting from the general or specific form of the law to its public or private
purpose, the RCC abandoned its original presumption of unconstitutionality.

4. Deconstructing the Initial Objections

The change of approach relies on a welcome realism — even laws framed in
abstract language can be covertly drafted to benefit or detriment a single entity, while
overtly individual acts may serve the public interest. Also, the objections against such
laws rested on shaky ground.

There is even difficulty in defining them. Property law, for example, considers
that a transfer of assets not merely regulates individual relationships, but rather
confirms erga omnes rights'3, with an inherently general dimension. This is even clearer
for statutes that reorganize or create legal entities, as pointed in a joint dissenting
opinion by Judges Enache, Lazaroiu, Teodoroiu and Varga — ,because once established,
the legal entity generates an indefinite number of relationships” (our translation)!4.

Also, the RCC occasionally justified findings of unconstitutionality by noting that
individual laws at stake violated requirements laid by the Civil or Administrative
Code®®. For instance, some statutory transfers were accused of bypassing the required
administrative procedures.

Nonetheless, laws cannot be declared unconstitutional simply for conflicting with
a statute of equal standing and hierarchy. Specialia generalibus derogant — an
individual law operates as a targeted exception?®. By treating this as a constitutional
defect, the RCC seemingly ,attached” ordinary legislation into the Constitution,
obviously questionable as an informal constitutional reform?’.

The RCC most certainly thus intended rather to contemplate unlawful
discrimination, because of the difference in treatment entailed. However — executive
decrees and even court decisions can themselves disregard the principle of equality®®,
whereas if a law is discriminatory, changing the issuer from Parliament to the

12 RCC, dec. no. 139/2021, Official Gazette no. 302 of 25.3.2021, §106-107; no. 343/2025, Official Gazette no. 876
of 24.9.2025, §30; no. 352/2025, Official Gazette no. 672 of 17.7.2025, §54. See Flavius Alexandru Boar, Andreea Boar,
,Constitutionalitatea legilor individuale. Tendinte recente si aborddri comparate”, ,,Dreptul” no. 3/2026.

3 valeriu Stoica, Drept civil. Drepturile reale principale, 3" ed., C.H. Beck, Bucuresti, 2017, p. 31.

14 RCC, dec. no. 118/2018, cit. supra - joint dissenting opinion by Judges Enache, Léz&roiu, Teodoroiu and Varga.

15 RCC, dec. no. 118/2018, cit. supra, §34-38; no. 249/2018, cit. supra, §52-56; no. 531/2018, cit. supra, §61-65.

8 RCC, dec. no. 1/2014, cit. supra, §173; dec. no. 366/2022, Official Gazette no. 815 of 18.8.2022, §49.

7 Marieta Safta, op. cit. (2024), p. 121.

18 Simina Elena T&n&sescu, Principiul egalitdtii in dreptul romé@nesc, All Beck, Bucuresti, 1999, p. 100-106.
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Government would not improve anything. Discrimination is a matter of substance, not
form — and a difference in treatment is prohibited only when lacking an objective and
rational basis®®. Still, concerns in particular issues remain legitimate. Thus, a joint
dissenting opinion by Judges Stanciu and Tandsescu warned that such statutory
transfers could ,vulnerabilize” the public domain?°, without relevant constitutional
guarantees?!. However, those are not specifically aimed at individual laws, but also
required of general statutes.

Moreover, the perceived threat to the separation of powers assumes an artificial
division, where the legislature may only adopt general rules — but modern
constitutional governance does not support such rigidity. Historically, the separation
of powers was designed to shield Parliament from executive overreach, not to
hamstring its law-making ability. Ad absurdum, the contrary would forbid Parliament
from requiring any singular executive measure — yet contemporary practice regularly
features such laws.

Furthermore, an executive monopoly for individual measures would contradict
the legal hierarchy established by Hans Kelsen — at the apex of which the ,Basic
Norm” is deemed itself to be inherently singular, empowering a specific constituent
assembly or sovereign to issue binding commands?2. Dismissing individual laws thus
ignores the rich evolution of legal theory, which has long accepted — contrary to Léon
Duguit and the ,School of Bordeaux” — that the formal criterion in defining laws,
through adoption by a representative legislature, supersedes its material scope?.

Similarly, the claim that individual laws may strip citizens of their access to courts
overstates the case. This argument works just as well for abstract laws that preclude
review by ordinary tribunals?®. Also, the Italian Constitutional Court interestingly
noted that individual laws do not erase judicial protection — the responsibility thereof
is transferred to the Constitutional Court, tasked to review infringement upon
fundamental rights?>.

19 RCC, dec. plen. no. 1/1994, Official Gazette no. 69 of 16.3.1994 — loan Muraru, ,,Comentariu sub art. 16”,
§2, in loan Muraru, Elena Simina Tandsescu (ed.), op. cit., p. 138.

20 RCC, dec. no. 563/2020, Official Gazette no. 765 of 21.8.2020 — joint dissenting opinion by Judges Stanciu
and Tanasescu. See also, RCC, dec. no. 285/2023, Official Gazette no. 593 of 29.6.2023, §54-58.

2L RCC, dec. no. 563/2020, cit. supra, §28-29. See also, RCC, dec. no. 139/2021, cit. supra, §119-120.

22 Mircea Djuvara, op. cit., p. 491-492.

2 Maurice Duverger, Institutions politiques et droit constitutionnel, Tome 1, PUF, Paris, 1978, 15°¢ éd.,
p. 209-210. Mircea Djuvara, op. cit., p. 269 quotes Paul Laband, Georg Jellinek, Georges Cahen and Carré de
Malberg in favor of individual laws, but some authors still deny their validity — Xavier Lagarde, Introduction au
droit privé (2019-2020), IRJS éditions, 2020, Paris, https://doi.org/10.60527/vt17-xq30, p. 106-107: ,si le
Parlement devait décider a titre individuel, il provoquerait une triple rupture avec la devise républicaine «liberté,
€égalité, fraternité»”.

24RCC, dec. no. 6/1992, Official Gazette no. 48 of 4.3.1993, §3; no. 50/2000, Official Gazette no. 277 of
20.6.2000; no. 333/2002, Official Gazette no. 95 of 17.2.2003; no. 243/2016, Official Gazette no. 495 of 1.7.2016,
§20; no. 671/2017, Official Gazette no. 1015 of 21.12.2017, §16-20.

% Corte costituzionale, dec. no. 62/1993, Gazzetta Ufficiale no. 9 of 24.2.1993. See Matteo Losana,
Il contenuto dei decreti legge: norme oppure provvedimenti?”, ,Osservatorio Costituzionale” no. 2/2021.
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5. Private Bills, Einzelfallgesetze, and Leggi Provvedimento

Correspondingly, the insularity of Romania’s prohibition became apparent alongside
Western traditions, where single-case legislation has been accepted for quite some time.

In the US and the UK, the concept of the private bill dates back to Sir William
Blackstone’s Commentaries on the Laws of England (1765-1769)%. Historically, the US
Congress and the British Parliament often passed such acts to resolve grievances that
could not be remedied otherwise?’. These bills frequently granted pensions or
financial bounties to specific war veterans, transferred lands, chartered corporations,
granted trade concessions, conferred citizenship or compensated individuals for
governmental harm?,

Their frequency may have diminished due to the expansion of specialized
agencies, still the validity of private bills was never structurally denied®. In 1827,
legendary Chief Justice John Marshall indeed affirmed that while questionable, the
specificities of individual laws ,do not necessarily make such legislation repugnant to
the Constitution”°. The only barrier in UK law3! and in the US Constitution3? is the
prohibition against bills of attainder — that pronounce findings of individual crimes
and inflict penalties without an actual trial. This has an equivalent in Romanian law, as
it is maintained that Parliament ,cannot pronounce, control or annul court decisions”33
(our translation).

% William Blackstone, The Commentaries on the Laws of England, Vol. |, 4" ed., London — John Murray,
1876, p. 61 - https://archive.org/details/commentariesonlaOlblacuoft/, accessed 25.6.2026.

27 UK Parliament, Private Bills, www.parliament.uk/about/how/laws/bills/private/, accessed 25.6.2026; US
Senate, Types of Legislation, www.senate.gov/legislative/common/briefing/leg_laws_acts.htm, accessed
25.6.2026; Richard Kelly, ,Private Bills in Parliament ..”, 7.1.2014, commonslibrary.parliament.uk/research-
briefings/sn06508/, accessed 25.6.2026.

28 The Constitutionality of Private Acts of Congress”, ,Yale Law Journal” Vol. 49, no. 4/1940, p. 712-723
and quoted case-law -  openyls.law.yale.edu/server/api/core/bitstreams/be6668e8-f479-4129-aa7d-
61c387742384/content, accessed 25.6.2026; ,Private Bills in Congress”, ,Harvard Law Review”, Vol. 79, no.
8/1966, p. 1684-1706 - www.jstor.org/stable/1339017, accessed 4.12.2025; Gwen Sinclair, ,,Public Lessons from
Private Laws”, ,Documents to the People” Vol. 45, no. 3/2017 - journals.ala.org/index.php/dttp/article/view/
6488/8613, accessed 25.6.2026; US House of Representatives, House Document No. 109-153 — A History of the
Committee on the Judiciary 1813-2006, ,Private Legislation”, 2007, p. 143-144 - www.govinfo.gov/content/pkg/
GPO-CDOC-109hdoc153/pdf/GPO-CDOC-109hdoc153-3-3.pdf, accessed 25.6.2026.

2 James E. Pfander, Jonathan L. Hunt, ,, Public Wrongs and Private Bills ...”, ,New York University Law Review”
Vol. 85, no. 6/2010, p. 1862-1939 — www.nyulawreview.org/wp-content/uploads/2018/08/NYULaw Review-85-6-
Pfander-Hunt.pdf, accessed 25.6.2026; Farah Peterson, ,Expounding the Constitution”, ,Yale Law Journal” Vol. 130,
no. 1/2020, p. 2-84 - yalelawjournal.org/pdf/1.130Peterson_538tacmb.pdf, accessed 25.6.2026.

30 Forfeiture Act 1870 cap. 23 — www.legislation.gov.uk/ukpga/Vict/33-34/23/enacted, accessed 25.6.2026.

3L Article 1, Section 9, Clause 3: ,No Bill of Attainder or ex post facto Law shall be passed” —
constitution.congress.gov/browse/essay/artl-S9-C3-2/ALDE_00013187/, accessed 25.6.2026.

32 S Supreme Court, Williams v. Norris (1827), §128 — supreme.justia.com/cases/federal/us/25/117/,
accessed 25.6.2026.

3 Joan Muraru, Elena Simina Tan3dsescu, Drept constitutional si institutii politice, Vol. 2, ed. 16, C. H. Beck,
2024, §458, p. 172.
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In France, the Constitutional Council has consistently rejected invitations to strike
down laws on the grounds of an alleged détournement de pouvoir, contrary to the
public interest — and preferred invariably to rely on concrete constitutional principles34.
For instance, laws drafted under the guise of safeguarding the right to information,
accused of covertly aiming to dismantle the media empire of a political opponent
were only considered unconstitutional because of their disproportionate and retroactive
effect®.

In Italy, the Constitutional Court has also explicitly refused, since 1957, to
invalidate so-called leggi provvedimento, merely because of their concrete or single-
case application3®. These laws undergo normal constitutional review, rather than a
blanket prohibition, but with a rigorous control of manifest irrationality or arbitrary
discrimination3’. A striking example is the 1982 , Anselmi Law"38, that dissolved a single
Masonic association (,Loggia P2”), as its clandestine form violated constitutional
regulations.

The approach is relatively similar in Germany — with an even more stringent
control over the so-called Einzelpersonengesetze, when affecting fundamental rights3°.

Effectively, there is no absolute prohibition against individual laws, even at the
European Court of Human Rights (ECtHR)*°. While the latter has occasionally
denounced state interference in human rights via singular provisions — so-called , ad

34 Odile de David Beauregard-Berthier, ,lLe contréle du détournement de procédure en matiére
d'élaboration des lois”, ,Revue Frangaise de Droit Constitutionnel” no. 79/2009, p. 453-454; Maxime Charité,
Excés de pouvoir législatif et excés de pouvoir administrative. Etude comparée de I'office des juges constitutionnel
et administratif frangais, Mare & Martin, Paris, 2023, §335-340.

3 Conseil Constitutionnel, dec. no. 84-181 DC, 11.10.1984 - www.conseil-constitutionnel.fr/
decision/1984/84181DC.htm, accessed 25.6.2026; no. 85-198 DC, 13.12.1985 - www.conseil-constitutionnel.fr/
decision/1985/85198DC.htm, accessed 25.6.2026. See also, dec. no. 84-179 DC, 12.9.1984 - www.conseil-
constitutionnel.fr/decision/1984/84179DC.htm, accessed 25.6.2026.

36 Corte costituzionale, dec. no. 60/1957, Gazzetta Ufficiale no. 136 of 29.5.1957. See Matteo Losana, Leggi
provvedimento? La giurisprudenza costituzionale, Giappichelli, Torino, 2015.

37 Corte costituzionale, dec. no. 143/1989, Gazzetta Ufficiale no. 13 of 29.3.1989; no. 63/1995, Gazzetta
Ufficiale no. 10 of 8.9.1995; no. 347/1995, Gazzetta Ufficiale no. 33 of 9.8.1995; no. 2/1997, Gazzetta Ufficiale
no. 3 of 15.1.1997; no. 267/2007, Gazzetta Ufficiale no. 28 of 18.7.2007; no. 241/2008, Gazzetta Ufficiale no. 29
of 9.7.2008; no. 94/2009, Gazzetta Ufficiale no. 14 of 8.4.2009; no. 137/2009, Gazzetta Ufficiale no. 19 of 13.5.2009; no.
270/2010, Gazzetta Ufficiale no. 30 of 28.7.2010; no. 20/2012, Gazzetta Ufficiale no. 7 of 15.2.2012; no. 85/2013,
Gazzetta Ufficiale no. 20 of 15.5.2013; no. 154/2013, Gazzetta Ufficiale no. 26 of 26.6.2013; no. 275/2013,
Gazzetta Ufficiale no. 48 of 27.11.2013; no. 182/2017, Gazzetta Ufficiale no. 29 of 19.7.2019; no. 181/2019,
Gazzetta Ufficiale no. 30 of 24.7.2019; no. 116/2020, Gazzetta Ufficiale no. 26 of 24.6.2020; no. 186/2022,
Gazzetta Ufficiale no. 30 of 27.7.2022.

38 Legge n. 17/1982, ,norme di attuazione dell'articolo 18 della Costituzione in materia di associazioni
segrete e scioglimento della associazione denominata Loggia P2”, Gazzetta Ufficiale no. 27 of 28.1.1982.

39 BVerfG, Beschluss des Ersten Senats vom 19. November 2021 - 1 BvR 781/21, 1 BvR 889/21, 1 BvR
860/21, 1 BvR 854/21, 1 BvR 820/21, 1 BvR 805/21, 1 BvR 798/21, §142 - www.bundesverfassungsgericht.de/
SharedDocs/Entscheidungen/DE/2021/11/rs20211119_1bvr078121.html, accessed 25.6.2026.

40 ECtHR, Vistin$ and Perepjolkins v. Latvia, no. 71243/01, dec. of 25.10.2012 (GC), §102: ,,Expropriation by
means of ad hominem laws (...) is part of a nineteenth-century liberal tradition” - hudoc.echr.coe.int/
fre#{%22itemid%22:[%22001-114277%22]}, accessed 25.6.2026.
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hominem legislation” infringes upon the rule of law?!, it has never issued

condemnations based solely on this matter. In cases involving targeted legislation —
because of its presumed purpose, such as Baka v. Hungary, the ECtHR discarded the
question of generality*?, replacing it with classical assessments of whether the laws at
stake disproportionately impaired protected rights.

6. Conclusion: Moving Towards a Substantive Constitutional Analysi

In Romania, the recent shift of the RCC is a welcome departure from a flat
misreading of equal protection and separation of powers. However, the Court
retained power to check ,,if the purpose of the adopted law is of public interest” and
immediately realized there is no reason for limiting it only to individual laws**. This
obviously introduces exceptional challenges, as the RCC seems required to develop a
consistent methodology over what truly constitutes ,public interest”.

Still, as late French jurist Georges Vedel pointed out, evaluating the subjective
intent or hidden motives of the legislature may be considered ,tactless” towards
Parliament (our translation, fr. - ,manque de délicatesse envers le Parlement”), raise
issues of democratic legitimacy and risk turning the constitutional judge into a
political actor®.

To prevent this from devolving into a review of legal opportunity*®, the RCC
should rather follow the path of its Western counterparts. This means leaving aside
the motives of the legislator, as well as blanket prohibitions of individual laws — and
evaluating case-by-case whether there is unjustifiable discrimination or disproportionate
restriction upon fundamental rights. As such, individual legislation, provided it does
not , pronounce, control or annul court decisions”, could serve as a flexible tool while
being subject to robust judicial oversight.

4“1 ECtHR, Baka v. Hungary, no. 20261/12, dec. of 23.6.2016 (GC), §117 -
hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-163113%22]}, accessed 25.6.2026; Grzeda v. Poland, nr.
43572/18, dec. of 15.3.2022 (GC), §299 - https://hudoc.echr.coe.int /fre#{%22itemid%22:[%22001-216400%22]},
accessed 25.6.2026; Selahattin Demirtas v. Tirkiye (No. 2), no. 14305/17, dec. of 22.12.2020 (GC), §269 -
https://hudoc.echr.coe.int/fre#{%22itemid%22:[%22001-207173%22]}, accessed 25.6.2026.

42 ECtHR, Baka v. Hungary, no. 20261/12, dec. of 23.6.2016 (GC), §154 — cit. supra. See C. Romainville, ,La
protection de I’Etat de droit par la Convention européenne des droits de I’homme ...”, Revue des droits et libertés
fondamentaux 2019, revuedlf.com/cedh/la-protection-de-letat-de-droit-par-la-convention-europeenne-des-
droits-de-lhomme-la-cour-europeenne- et-lexigence-de-legalite/, accessed 25.6.2026.

4 RCC, dec. no. 345/2025, Official Gazette no. 113 of 11.2.2026, §109.

% Georges Vedel, ,Excés de pouvoir administratif et excés de pouvoir législatif (I1)?”, ,Cahiers du Conseil
Constitutionnel” no. 2/1997, §40 -  www.conseil-constitutionnel.fr/nouveaux-cahiers-du-conseil-
constitutionnel/exces-de-pouvoir-administratif-et-exces-de-pouvoir-legislatif-ii, accessed 25.6.2026.

4 See Tudorel Toader, Marieta Safta, ,Cauzele de inadmisibilitate in jurisdictia constitutionald”, ,Dreptul”
no. 11/2015, p. 112-113.
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